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PAYMENT OF DEPOSIT OF INCOMPETENT PERSON—A 
WARNING. 

It often becomes necessary in payment of money on deposit in a 
bank to pay it to some person other than the person by whom it was 
deposited, as for instance where a deposit is paid to a guardian, executor, 
administrator, or committee appointed to control the estate of an insane 
person. 

The official who represents the bank in transactions of this kind, 
should be thoroughly acquainted with the law regulating such payments. 
He should not content himself with merely following some routine, 
which has been established in the bank, without knowing exactly what 
he is doing and why he is doing it. The mere fact that somebody pre- 
sents papers, which have an official look about them, is not always 
sufficient to justify the payment of a deposit. 

In this issue there is a decision by the New York Court of Appeals 
along this line which should be read by every banker. 

The case referred to is Thayer v. Erie County Savings Bank; the 
opinion of the court is given in full on a subsequent page among the 
legal decisions published in this issue. To put the situation briefly, 
the defendant bank paid a deposit standing in the name of one who had 
become insane to a party who had apparent authority to receive it as 
committee of the insane person’s estate. It subsequently developed 
that the appointment of the committee did not conform to the require- 
ments of law. It was decided that the payment by the bank was therefore 
without legal effect and the bank was compelled to pay the deposit, 
amounting to more than three thousand dollars, over again to the 
estate of the insane person. 

The importance of this case to bankers generally calls for a more 
detailed statement of the facts involved. It appeared that one William 
Glynn, depositor in the defendant bank, had become insane. Sarah 
Faller applied to the County Court of Erie County, New York, for an 
order appointing her the committee of the person and property of William 
Glynn. The order which the court signed provided that Sarah Faller 
was appointed such committee ‘‘upon executing and filing a bond for 
$8500 to be approved by this cburt, pursuant to the provisions of the 
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statute in such case made and provided.’’ Furthermore, a New York 
statute provided as follows: ‘‘A committee of the property cannot 
enter upon the execution of his duties until security is given as pre- 
scribed by the court.”’ 

Notwithstanding the above quoted provision contained in the order 
and the statutory provision referred to, the bank paid over the entire 
deposit to Sarah Faller without first seeing to it that she had filed a 
bond as directed in the order appointing her. After receiving the de- 
posit Sarah Faller delivered $2000 of it to an attorney who misappro- 
priated it; the balance of the deposit was apparently expended for the 
benefit of the incompetent. It was not until two years afterwards 
that the bond was filed. Subsequently another person was substituted 
as committee and he brought this action against the bank to recover 
the amount of the deposit. The bank contended that the bond, though 
filed after the money had been collected by the committee and paid out, 
related back to the time of her appointment. If this contention were 
sound, the sureties on the bond would have been bound and the bank 
would have been protected. The court held, however, that the bank’s 
argument was untenable. Under the provision of the order and the 
statute above quoted Sarah Faller was a complete stranger to the estate 
of the incompetent at the time she received the deposit from the de- 
fendant bank. The payment to her had the same force and effect as if 
it had been made to any other stranger to the premises. It did not 
operate to pay the bank’s indebtedness and a committee of the incom- 
petent’s property thereafter properly appointed, could therefore compel 
the bank to make full payment to him. 

In some cases where a person is appointed by a court as a representa- 
tive of the estate of a decedent, bankrupt, incompetent, etc., the appoint- 
ment does not take effect until the bond required by law has been filed. 
This is so in the case of the appointment of an administrator or executor. 
The administrator or executor does not receive his letters, which are his 
documentary authority for assuming control of the estate, until his 
bond has been filed. At least, that is the way it is done in the State of 
New York. On the other hand, there are cases, such as the one which 
is the subject of this discussion, wherein the order is conditional, that is, 
the appointee receives a document indicating his appointment, which 
however, contains a provisional clause to the effect that he shall not 
enter upon the observance of his duties until he has filed the necessary 
bond. 

Bankers should, in every instance, inform themselves carefully as 
to the condition of the laws in their particular state; they should know 
whether the executor, receiver, guardian or whatever he may be, who 
applies to them for money on deposit has complied with all the require- 
ments of law essential to authorize him to act in his official capacity. 
If a bond is necessary to be filed or if some other step is required to be 
taken, the banker should see to it that such bond is filed or such step 
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is taken before he pays over any money. If he does not take this pre- 
caution, the consequences, as the decision under discussion indicates, 
are likely to be serious. 

PLEDGE OF SECURITIES BY BANK CASHIER. 

Everyone knows that a secured creditor stands in a better position, 
so far as the collection of his claim is concerned, than the creditor who 
has no security. If the debtor fails, the secured creditor may resort 
to the security in his hands, while the unsecured creditor must come in 
and take his chances with other unsecured creditors in the assets of 
the bankrupt debtor. 

In Sims v. Athens Bank, a recent decision by the Supreme Court of 
Louisiana, published herein on a subsequent page, we have the excep- 
tional case; that is to say, we have the case wherein the apparently 
secured creditor was in reality no better off than the creditor who had 
no security at all. The reason underlying this situation was that in 
creating the pledge the parties violated one of the laws of the state. 
The borrower was a bank and in this transaction was represented by 
its cashier. A statute provided ‘‘that no officer of any state banking 
association, savings bank or trust company, shall have the right to 
borrow money and pledge or hypothecate any of its assets except in 


pursuance of a resolution of the board of directors duly entered upon its 
minute books.” 


It appeared that there was no resolution of the board of directors 
authorizing the loan as required by statute. Since the statute was not 
complied with, the pledge was invalid. The bank which loaned the 
money was entitled to recognition as an ordinary creditor, but it had 
no rights in the collateral security which it held. 

This is one of the decisions which points out so clearly how 
essential it is that the banker should have at least a working knowledge 
of the laws of his state regulating banking transactions. The bank 
which loaned the money in this instance went through the formality 
of obtaining security. It did not, however, take the bother of finding 
out whether or not there was any law in the state affecting loans of this 
particular kind. If this loan had been made to an individual or to some 
corporation other than a bank, the pledge would have been valid and 
the loaning bank would have been protected. But it so happened that 
a state law made a resolution of the board of directors of a borrowing 
bank necessary to the validity of any pledge made by that bank. If 
any Official in the loaning bank who had knowledge of the making of 
this loan had previously informed himself as to the condition of the statu- 
tory law, the loan in all probability would not have been made until 
the requisite resolution of the board of directors had been passed and 
entered in the minute books. 

The amount loaned in this instance was $14,000. The loaning bank 
could, of course, come in as a general creditor. The case does not in- 
dicate the percentage collected by the unsecured creditors. It is, there- 
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fore, impossible to state the exact amount of the loss sustained by the 
loaning bank. It is quite reasonable to assume, however, that the loss 
will reach a substantial amount. This decision is one to which bankers 
should give their heed. Any banker who loans money of his institution 
on security without knowing whether or not he is violating the law, is not 
living up to the obligations which he owes his bank and the owners of 
its stock. 


USURIOUS LOANS BY NATIONAL BANKS. 


Of late there has been much controversy on the question of the taking 
of usurious interest by national banks. On one side there have been 
charges and accusations and on the other side there have been explana- 
tions and denials. 

There is a decision published in full in this issue, National Bank y. 
Mitchell, recently decided by the Supreme Court of Oklahoma, which 
bears witness to the fact that national banks occasionally do loan money 
on usurious rates. The salient facts, such as the amount of the loan and 
the amount of the interest, etc., do not appear in the opinion because the 
case went up to the Supreme Court merely on a question of pleading. 
The defendant bank contended that the plaintiff was not entitled to 
recover because he had omitted to allege in his complaint and prove 
that he had made a demand for the return of the alleged usurious inter- 
est. The court held that no such demand was necessary and that the 
plaintiff was entitled to recover twice the amount of the interest which 
he had paid, as provided in the statute. 

Whether national banks do make a practice of taking illegal interest, 
or whether they do not, every national banker should be familiar with 
the statutes which apply. In the first place, interest which a national 
bank may legally take is regulated to a certain extent by the laws of the 
state in which the bank is located. Under section 5197 of the U. S. 
Revised Statutes, a national bank may take interest at the rate allowed 
by the laws of the state in which it operates. If the laws of that state 
prescribe a different rate for banks of issue organized under the state 
laws, the rate so limited is applicable to national banks. Where no rate 
is limited by the laws of the state, the national bank is not permitted to 
take interest at a rate exceeding 7 per cent per annum. The penalty for 
violating this section is provided for in section 5198, which declares that 
the taking of interest at a rate higher than allowed, shall be deemed a 
forefeiture of the entire interest. If interest at a usurious rate has been 
paid, the person paying is permitted to recover back twice the amount of 
the interest paid. This means the entire amount of the interest paid 
and not only the excess of the legal rate. It is then provided that the 
action to recover this penalty must be commenced within two years 
from the time the usurious transaction occurred. 
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MAKING THE BANK CHECK SAFE. . 

Everyone is interested in making the bank check a safe medium of 
exchange, in reducing the losses which occur through the fraudulent 
use of these instruments. Every change, which tends to make the check 
more nearly resemble cash in its commercial use is a distinct advantage, 
to the business as well as to the banking community. Bankers, as a 
class, are naturally a little more interested than any one else in pro- 
tecting the integrity of the check. The reason for this is that, when a 
loss occurs through the fraudulent use of a check, there is a more than 
even chance that the loss will fall upon the drawee or some other bank. 

When an altered check is paid by a bank (and this is something that 
happens more often than most bankers imagine) it is but natural that 
each of the innocent parties to the transaction, the bank and the de- 
positor, should try to throw the loss upon the other. The depositor 
says: “I didn’t draw the check in the form in which you paid it; the 
loss is on you.’”’ The bank says: ‘We paid this check in good faith; 
the loss would not have happened if you had not been careless; you can’t 
expect us to make the amount good.’’ In the end one of these parties, 
entirely innocent of any wrongdoing, has to assume the loss. Generally 
speaking, the bank pays it. Sometimes they resort to law about it 
and increase the amount. 

There are various ways in which a bank may co-operate with its 
depositors in preventing losses which occur through bank check trans- 
actions. One way is for the banker to instruct his depositors in various 
matters pertaining to the issuance of checks and keeping track of their 
accounts with the bank. Losses frequently occur because depositors 
_ are careless as to the manner in which they draw and issue checks, or 
because they negligently leave blank signed checks around where they 
can be taken by those for whom they are not intended. Losses also 
occur because depositors are neglectful in the matter of looking over the 
statements which are rendered to them periodically by their banks. 
The idea of instructing depositors along these lines, however, is not en- 
tirely satisfactory. In the first place, itis difficult for the banker to get 
the matter properly to the attention of all his customers. In the second 
place, it is quite likely that only a small percentage of the customers 
would give any heed to the warning. 

There is one thing, however, which the bank can do and which will 
protect it against frauds of this kind. It can issue blank checks on 
paper chemically fortified against fraudulent alterations. Paper of this 
kind is easily obtained. Most of the banks use it. Clearly, every bank 
ought to use it. There is no excuse for a bank issuing checks on paper 
which lends itself easily to fraudulent alterations, especially when the 
consequences of such an alteration are more likely to fall upon the bank. 

The bank which uses a paper for its checks, which cannot be altered 
without showing marks of the alteration, is in a position to immediately 
detect an altered check presented to it for payment. The alteration 
is evident on the face of the check. On the other hand, if the check is 
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clean in appearance, the bank is in a position to assert positively that 
the check has not been altered. A bank has been backed up in this 
assertion by the Supreme Court of New York. The bank was sued by 
a party who claimed that a certain check drawn by him had been altered. 
The court said: ‘‘As to the alteration of the check, I am of the opinion 
that the weight of evidence is against the plaitiff. It was drawn on 
safety paper, which turns white when washed with acid; yet it shows 
not the slightest trace of any alteration.” If this bank had used ordinary 
paper, it probably would have been obliged to call in experts to subject 
the check to chemical tests and examine it with magnifying glasses. 
And even then, the establishment of the bank’s contention would not 
have been certain. It might have been met by experts on the other side 
equally competent, giving contradictory evidence. 

The bank, which adopts a kind of paper for its checks, which cannot 
be altered without detection, is helping out in the general campaign 
to make the bank checks a more safe medium of exchange; but, what is 
more, it is protecting itself against liability for losses which follow in the 
trail of altered checks. 

SSECECEIETECESEIES 
PROPOSED INCREASE IN NATIONAL BANK POWERS 

In a letter to Senator Owen and Congressman Glass, chairman re- 
spectively, of the banking and currency committees of the Senate and 
House of Representatives, the Comptroller of the Currency proposes 
and recommends an amendment to the National Bank Act permitting 
national banks, located in places having a population of less than three 
thousand inhabitants, to act as agents for the placing of fire and life 
insurance and for the placing of real estate of farm loans. The proposed 
amendment, if adopted, would affect about two thousand national 
banks. 

In his letter the Comptroller states that for sometime he has been 
giving careful consideration to the question how the powers of small 
national banks might be enlarged so as to provide them with additional 
sources of revenue and place them in a position where they could better 
compete with local state banks and trust companies, which are some- 
times authorized under the law to do a class of business not strictly that 
of commercial banking. 

In the letter it is pointed out that the national banks are not authorized 
to exercise these powers under the provisions of the National Bank Act 
and that the Comptroller has no right to authorize or permit National 
Banks to exercise such powers. He, therefore, urges that the desired 
result be brought about through an amendment of the National Bank 
Act. 

The Comptroller feels that it would be unwise to confer the privileges 
mentioned upon national banks in places having a population of three 
thousand or more inhabitants. His reason for this is that in the larger 
cities the legitimate business of banking afiords ample scope for the 
energy and training of expert bankers. Furthermore, in many small 
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places, the amount of insurance policies written or mortgages to be placed 
on commission is not sufficient to take up the entire time of an insurance 
broker, and the bank is not therefore likely to trespass upon outside 
business naturally belonging to others. 

The national bankers in New York City whose banking institutions 
would be in no way affected by the Comptroller’s amendment, do not 
look with favor upon Mr. Williams novel proposition. The feeling of 
these men seems to be that the business of a national bank, no matter 
where located, should be confined strictly to commercial banking and 
that the introduction of new activities entirely outside the scope of 
legitimate banking, is a mistake. The impression prevails that the 
real object in recommending the enlargement of the powers of small 
national banks is to compensate them for the losses which they will 
sustain through the introduction of the par check collection system and. 
to appease them and overcome the resentment which they felt as a 
result of the Comptroller’s imputations charging them with the taking 
of usurious interest. 


PAYMENT OF CHECK ON FORGED INDORSEMENT. 


When the payee of a check or any other person who is rightfully en- 
titled to it, discovers that some other person has gained wrongful posses- 
sion of the check and has collected it upon a forged indorsement, the 


first thing he should do is to notify the bank upon which the check is 
drawn. Ordinarily where a bank pays a check upon a forged indorsement, 
it can be held liable for the amount of the check in an action brought 
against it by the person who is rightfully entitled to the check. The 
rightful owner, however, loses his right against the bank if he does not 
give propmpt notice to the bank upon discovering that the check has 
been paid upon forgery of his indorsement. 

This is what happened in the case of Marks v. Anchor Savings Bank 
recently decided by the Supreme Court of Pennsylvania and published 
herein on page 448. The defendant bank, it appeared, certified a check 
drawn upon it and subsequently paid it upon a forgery of the payee’s 
indorsement. Thereafter facts came to the knowledge of the payee which 
indicated that a fraud of some kind had been perpetrated and should 
have put him on notice that the check had been paid by the bank to one 
who was not legally entitled to the proceeds. It was not until about 
forty days later that he gave notice to the bank. It was held that, 
because of this delay, the payee had lost his rights against the bank and 


was not entitled to recover. 
INDEMNITY WHERE PASS BOOK IS LOST. 


Whether or not a savings bank is entitled to insist upon indemnity 
before making payment to a depositor who has lost his pass book has al- 
ways been a puzzling question. It is one of those questions upon which 
decisions both ways can be found. The reason for the conflict in the 
authorities probably lies in the fact that circumstances in different 
cases vary. The bank’s right to indemnity depends to an extent on the 
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provisions of its by-laws, the contract with its depositor and the provisions 
of the statutes of the state in which the bank is located. These, of 
course, vary in different banks and different states. It is also noticeable 
that the courts in some jurisdictions are more lenient in the matter of 
permitting the recovery of a deposit in such a case, without the giving of 
indemnity, than the courts of other jurisdictions. 

In California it has recently been held that there is a distinction 
between a case where the action is instituted by the depositor himself and 
a case where the action is brought after the depositor’s death by an 
administrator. In this particular instance the action was brought by 
the public administrator; the decision, therefore, does not necessarily 
apply to cases wherein the bank is sued by an ordinary executor or ad- 
ministrator. The case referred to is Bryson v. Security Trust & Sav- 
ings Bank published herein on page 443. 

The bank had a by-law which provided that in the event of the loss or 
destruction of a pass book, a duplicate book should not be issued until 
the bank had been properly indemnified. As stated, this action was brought 
by the public administrator after the depositor’s death. A statute of 
the state of California provides that the public administrator may with- 
draw money of a decedent upon an order countersigned by a judge of 
the superior court. It was held that even though the bank might as 
between itself and its depositor insist upon a literal compliance with 
the provisions of its by-laws, it could not claim that right where the 
the depositor had died and the money was required by his administrator. 

It is undoubtedly a wise precaution for a savings bank to have in its 
by-laws a provision requiring the giving of indemnity before the bank 
can be called upon to pay a deposit without production of the pass 
book. Nevertheless the bank should not always insist on a strict com- 
pliance with a by-law of this sort. The bank should remember that 
these pass books are not negotiable and that, as a general rule, the bank 
is in a position to protect itself against losses of this kind by keeping a 
proper record of pass books lost or destroyed. We have-in mind a recent 
instance which indicates the disadvantage of acting in an unreasonable 
and arbitrary manner when a savings bank is requested to pay a de- 
posit without the production of the pass book, on the ground that the 
book had been lost. An attorney representing an estate applied to a 
savings bank for a deposit in the name of the decedent. He was informed 
in a brusk manner that the deposit would be paid only upon the giving 
of a satisfactory bond. After the attorney brought action against the 
bank, the latter was advised that it was not entitled to insist upon the 
bond. It thereupon offered to pay the deposit. The attorney, feeling 
that he had been subjected to discourteous treatment by the bank, refused 
to accept the deposit without the payment of the full costs of his action 
to which he wasentitled and which the bank eventually was obliged to pay. 


PID SESESESE SE SEES 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


PAYMENT OF DEPOSIT TO COMMITTEE OF 
INCOMPETENT PERSON. 


Thayer v. Erie County Savings Bank, Court of Appeals of New York, April 11, 1916. 112 N. E. Rep. 446 


A depositor in the defendant bank was declared incompetent and a committee 
of his person and property was appointed. In the order appointing the committee, 
the appointment was made conditional upon the filing of a bond. The defendant 
bank paid the deposit to the committee and the committee paid the money out 
more than two years befpre the bond was filed. Subsequently another person was 
substituted as committee and he brought action against the bank for amount of 
the deposit. It was held that the bank was liable. 


Appeal from the Supreme Court, Appellate Division, Fourth Depart- 
ment. ! 

Action by Wallace Thayer, as committee of the person and property 
of William Glynn, an incompetent person, against the Erie County 
Savings Bank. From a judgment of the Appellate Division (160 App. 
Div. 300, 145 N. Y. Supp. 808) reversing a judgment of the Trial Term 
(81 Misc. Rep. 493, 143 N. Y. Supp. 77) dismissing the complaint and 
directing judgment upon the findings for plaintiff, defendant appeals. 
Judgment affirmed. 

Adelbert Moot, of Buffalo, for appellant. Frederic Haller and Wallace 
Thayer, both of Buffalo, for respondent. 

Coun, J. The action is to recover the sum of $3,136.67, which the 
defendant owed to William Glynn, through moneys deposited by him 
with the defendant. The defense is payment, on July 26, 1904, to Sarah 
M. Faller, as committee of the person and property of Glynn. 

Glynn was adjudged an incompetent person on July 25, 1904. On 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement § 171. 
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July 26, 1904, by an order of the County Court of Erie county, Sarah 
M. Faller was appointed committee of his person and property ‘‘upon 
executing and filing a bond for $8,500, to be approved by this court, 
pursuant to the provisions of the statutes insuchcase made and provided.”’ 
The bond thus required was not filed until January 22, 1907. The con- 
dition of the bond was: 

“If the one Sarah M. Faller shall and do in all things faithfully dis- 
charge the trust reposed in her as the committee of the person and the 
estate of William Glynn, an incompetent person, of which she has been 
duly appointed, and shall obey all lawful directions of the said court 
or a judge thereof, or of any other court or judge touching the said trust 
and shall in all respects render a just and true account of all moneys 
and other properties received by her, and of the application thereof, 
and of her said committeeship, whenever she is required so to do by a 
court of competent jurisdiction, then the preceding obligation to be void; 
otherwise to remain in full force and virtue.”’ 


On July 26, 1904, the defendant paid to said Faller the $3,126.67 
upon the presentation to it by her or in her behalf of an order therefor 
signed by her as follows: “Sarah M. Faller, as Committee of the Person 
and Property of William Glynn, an Incompetent Person’’—and the bank 
book of Glynn. Faller applied $1,126.67 of the sum so paid to her for 
the benefit of the incompetent person. She paid, before she gave the 
bond prescribed by the order, $2,000 of the said $3,126.67 to her attorney 
one Fennelly, to be held by him in trust as security or pretended security 
for the required bond which he was to procure for Faller, and Fennelly 
misappropriated it. The plaintiff was substituted committee in the 
place of Faller June 6, 1911. The trial court found as a conclusion of 
law that the bond of January 22, 1907, ‘‘related back to all moneys 
received by the said Sarah M. Faller from the time of the order’’ appoint- 
ing her as such committee; that the sureties on the bond were liable to 
the plaintiff for the moneys; that the defendant occupied the same 
position that it would have occupied had it paid Faller after she had 
qualified as such committee by giving the bond, and was not liable. 
The Appellate Division reversed the judgment of the trial court and 
directed judgment upon the findings, in favor of the plaintiff against 
the defendant for $2,000, with interest and costs. 

On July 26, 1904, the defendent was indebted to William Glynn in the 
sum of $3,126.67. If it has not paid or in so far as it has not paid the sum, 
it is liable in this action. It has unquestionably paid so much of the 
indebtedness as Faller received from it and made a part of the estate of 
the incompetent—that is, $1,126.67. We may therefore consider the 
question as though the original indebtedness was the balance, or the sum 
of $2,000. 

The powers of the courts in regard to the person and estates of lunatics 
are subject to all relevant statutory provisions. In so far as those pro- 
visions prescribe the methods in which the powers shall be exercised, they 
must be complied with. The courts cannot in such case résort to the 
methods applied by the court of chancery. Matter of Blewitt, 131 N. Y. 
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541, 30 N. E. 587; Sporza v. German Savings Bank, 192 N. Y. 8, 84.N. 
E. 406. When the order appointing Faller the committee was made, 
the statute provided: 

“A committee of the property cannot enter upon the execution of 


his duties until security is given, as prescribed by the court.”” Code of 
Civil Procedure, §2337. 


By the order of the court the appointment became executed or com- 
plete when she had executed and filed the prescribed bond. It is clear 
and certain that Faller was not the committee of the property of Glynn 
when the defendant paid to her the moneys it owed Glynn. She was a 
stranger to his estate, and the payment to her was of the same force and 
effect as it would have been if made to any person other than Glynn or 
his agent authorized to receive it. It did not pay the indebtedness. 
The bank owed and was liable for it after, even as it was before, the 
payment. Wuesthoff v. Germania Life Ins. Co., 107 N. Y. 580, 14 N. E. 
811. Before the prescribed bond was executed and filed, she had paid 
out and parted with the moneys. When she, in fact, became the com- 
mittee, the moneys were not in her custody or control. Therefore, it 
cannot be presumed, under the principle declared in judicial decisions, 
that the moneys were received and held by Faller in trust or in a fidu- 
ciary capacity, and passed by operation of law to Faller as committee 
when she became such, becoming thus a part of the estate of Glynn and 
canceling the indebtedness of the bank. See Gottsberger v. Taylor, 
19 N. Y. 150; People ex rel. Lent v. Hascall, 22 N. Y. 188, 78 Am. Dec. 
176. The principal assertion of the appellant is that the bond, when 
filed, related back to and qualified Faller as the committee from the 
making of the order of July 26, 1904. A sufficient answer is that the 
statute and the order provided, in effect, that she should not be or act 
as the committee until she executed and filed the bond as approved. 
The appellant cites many decisions in support of his assertion. Mr. 
Justice Foote, writing for the Appellate Division, sufficiently explained 
and distinguished them. Thayer v. Erie County Savings Bank, 160 
App. Div. 300, 145 N. Y. Supp. 808. 

The judgment appealed from should be affirmed, with costs. 


BANK’S RIGHT TO SET OFF UNMATURED NOTE 
OF DEPOSITOR. 


Conquest v. Broadway National Bank, Supreme Court of Tennessee, Feb. 26, 1916. 183 S. W. Rep. 160. 


Upon the death or insolvency of a depositor, the bank may set off against his 
deposit a promissory note of the depositor which it holds, although the note has 
not yet matured. 


Certiorari to Court of Civil Appeals. 
Action by Mrs. Nancy E. Conquest against the Broadway National 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §61. 
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Bank. Certiorari to review the judgment of the Court of Civil Appeals 
affirming a decree of the chancellor for the plaintiff. Reversed, and bill 
dismissed. 

Jeff McCarn and Alvin McCarn, both of Nashville, for complainant. 
Jordan Stokes, Jr., of Nashville, for defendant. 

GREEN, J. This case comes before us upon an agreed statement of 
facts which recites: 

J. N. Conquest died January 30, 1913, intestate and insolvent, in 
Davidson county, Tenn. The complainant, Nancy E. Conquest, is 
his widow. He also left several children. At the time of Conquest’s 
death he had on deposit in the Broadway National Bank $436.82, and 
the bank held his note for $400 which was due March 17, 1913. 

One W. H. Balthrop qualified as administrator of Conquest’s estate, 
and on February 12, 1913, drew a check on the Broadway National 
Bank for the amount of this deposit. The bank refused to pay this 
check, and informed the administrator that it had applied $400 of the 
deposit to the payment of Conquest’s note, less a small rebate for in- 
terest paid in advance. It tendered the balance of about $39 totheadmin- 
istrator, which the administrator declined to accept. Later commissioners 
were appointed to set apart a year’s support for complainant. There 
was set apart to her by the commissioners as part of her year’s support 
the $436.82 remaining to the credit of her husband in the Broadway 
National Bank at the time of his death. The complainant then drew 
her check on the Broadway National Bank for $436.82; but the bank 
refused payment of this check for the same reason it had declined to 
honor the check of the administrator. 

The widow then filed this suit. The bank answered, and paid into 
court the balance of the money in its hands belonging to deceased, less 
the amount of his note, and denied liability for anything else. 

The chancellor held that the widow’s claim to her husband’s balance 
in the bank was superior to the bank’s right of set-off, and rendered 
a decree in her favor. This decree was affirmed by the Court of Civil 
Appeals. 

The Court of Civil Appeals was of opinion that the bank had no lien 
on the deposit to secure the indebtedness of deceased to it, and said: 

“‘In the absence of a lien in favor of the bank on such deposit, we are 
of opinion that the complainant’s right, as widow of her deceased hus- 
band, which is fixed by statute, passed for the very purpose of protecting 
widows and those dependent upon them by giving to them a year’s 
support to enable them to maintain themselves and families, notwith- 
standing the estates of their husbands may be indebted to insolvency 
is superior to the bank’s right of set-off.’’ 

The case comes before us on petition for certiorari filed by the bank. 

The relation between bank and depositor is that of debtor and cred- 
itor. Harris v. Bank, 110 Tenn. 249, 75S. W. 1053; Wagner v. Bank, 
122 Tenn. 164, 122 S. W. 245, 135 Am. St. Rep. 869, 19 Ann. Cas. 483. 
The agreed statement recites that Conquest died insolvent. This 








LEGAL DECISIONS 429 


being so, at the time of his death the bank had the right to set off the 
note it held on him against his deposit, even though the note was not 
yet due. This has been settled in Tennessee by the case of Nashville 
Trust Company v. Bank, 91 Tenn. 350, 18 S. W. 822, 15 L. R. A. 710. 

It is immaterial whether this right of the bank to apply his deposit to 
the satisfaction of a debtor’s obligation be called a lien or not. It is 
referred to as a lien in Wagner v. Bank, supra, although in 3 Ruling 
Case Law, pp. 592, 593, it is said that such right is not, strictly speaking, 
a lien. 

The bank had this right of set-off against the deceased prior to the 
maturity of his note upon his insolvency appearing, and it would have 
had such a right against his assignee for the benefit of creditors or against 
his trustee in bankruptcy. Nashville Trust Company v. Bank, supra; 
New York County National Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 
199, 48 L. Ed. 380. 

The weight of authority is likewise to the effect that in case of insol- 
vency of the depositor such a right of set-off with respect to unmatured 
debts exists against his administrator. 3 R. C. L. p. 593; Ford v. 
Thornton, 3 Leigh (Va.) 695; Knecht v. N. S. Savings Inst., 2 Mo. 
App. 563; Mathewson v. Strafford Bank, 45 N. H. 108; Camden Nat. 
Bank v. Green, 45 N. J. Eq. 546, 17 Atl. 689. 

It seems that, the right of the bank to set-off against the administrator 
being clear, the bank cannot be deprived of this right by the assignment 
of the deposit to the widow as her year’s support. She claims through 
her husband just as much as the administrator would have done had this 
suit been brought in his name, and the bank’s right of set-off, good 
against the deceased, is likewise good against any one claiming through 
the deceased. 

Our statute with reference to the administration of insolvent estates 
provides for the right of set-off as follows: 


“In all suits by the executor or administrator of any deceased person, 
the insolvency of whose estate has been suggested, the defendant may 
plead a set-off of whatever amount may be due him from the testator 
or intestate at the time of his death.”” Shannon’s Code, § 4137. 


This statute has been said to be only declaratory of the previous 
law. Richardson v. Parker, 32 Tenn. (2 Swann) 529. It is not therefore 
to be narrowly construed. While it deals with matured obligations, 
it does not deny the right to an equitable set-off of an unmatured obli- 
gation against an estate that is insolvent. 

It results that the decree of the chancellor and of the Court of Civil 
Appeals must be reversed, and the complainant's bill dismissed in so far 
as it seeks to recover of the defendant bank any other sum of money 
than the excess of the deposit over the note of deceased. This excess 
having been paid into court by the bank, the suit must be dismissed at 
the complainant’s cost. If anything remains of the money in court after 
payment of costs, such balance will be paid over to the complainant. 
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ACTION AGAINST NATIONAL BANK TAKING 
USURIOUS INTEREST. 


Pauls Valley National Bank v. Mitchell, Supreme Court of Oklahoma, February 1, 1916. 154 Pac. 
Rep. 1188 


In an action against a national bank to recover the statutory penalty of double 
the amount of usurious interest paid to the bank, it is not necessary to allege in 
the complaint a demand for the return of the amount claimed. 


Commissioner’s Opinion, Division No. 1. Error from County Court 
Garvin County; W. R. Wallace, Judge. 

Action by J. F. Mitchell against the Pauls Valley National Bank, a 
corporation. Judgment for plaintiff, and defendant brings error. Affirmed. 

Thompson & Patterson, of Pauls Valley, for plaintiff in error. 

Rummons, C. This action was commenced in the county court of 
Garvin county to recover from the plaintiff in error the penalty for 
usury prescribed in section 5198, Revised Statutes of United States. 
The cause was tried to a jury, and resulted in a verdict and judgment for 
defendant in error, to reverse which plaintiff.in error brings this proceed- 
ing. 

The first proposition urged by plaintiff in error is that the court erred 
in overruling its demurrer to the petition, its objection to the introduc- 
tion of evidence, its demurrer to the evidence, and its motion to instruct the 
jury to return a verdict inits favor. All these rested upon the proposition 
that it was necessary for the defendant in error to allege and prove a de- 
mand for the return of thealleged usurious interest before he could recover. 
We do not think this assignment of error is well taken. This suit, being 
against anational bank, is governed by the provisions of the act of Congress 
relating to national banks. Congress has exclusive right to legislate as 
to national banks, and, having legislated upon the subject of the recovery 
of usury from national banks, such legislation is exclusive. Farmers’ & 
Mechanics’ Bank v. Dearing, 91 U. S. 29, 23 L. Ed. 196, 199. It is, 
however, argued by plaintiff in error that, while defendant in error can 
only recover the penalty prescribed by the Revised Laws of the United 
States, yet, having brought his action in the state court, he is bound by 
the procedure governing actions for the recovery of the penalty provided 
by the Revised Laws of 1910, § 1005, for the taking of usurious interest. 
The fallacy of the argument of plaintiff in error lies in the fact that the 
action of defendant in error is not brought to recover the penalty pre- 
scribed in section 1005, Revised Laws, 1910, but to recover the penalty 
prescribed by the Revised Laws of the United States, and, no demand 
being prescribed by such statute, it was not necessary for defendant in 
error to make demand in order to entitle him to a recovery. The re- 
vised Laws of the United States provide that the penalty may be recov- 

NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 500. 
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ered in an action in the nature of an action of debt, and, as no demand 
was ever necessary to maintain the action of debt the trial court commit- 
ted no error in overruling plaintiff in error’s objections. 

Plaintiff in error next complains of the instructions given by the court. 
While the form of the instruction complained of set out in the brief of 
plaintiff in error is open to criticism, yet, taken together with all the 
instructions given by the court, we cannot say that the jury was mis- 
led thereby as to the burden of proof, and the giving of the same did not, 
therefore, constitute reversible error. 

Plaintiff in error further complains of the refusal of an instruction 
requested by it. We do not think the instruction requested correctly 
stated law applicable to the case, and therefore the court committed no 
error in refusing the same. 

Complaint is further made of the rulings of the court upon the admis- 
sion of testimony; but we do not think the rulings complained of con- 
stitute prejudicial error. 

We have not been favored by a brief for the defendant in error, but 
a careful examination of the brief of plaintiff in error does not disclose 
the commission of any reversible error by the trial court, and its judg- 
ment should therefore be affirmed. 

PER Curiam. Adopted in whole. 


PLEDGE OF SECURITY BY BANK CASHIER 
INVALID. 


Sims v. Athens Bank, Supreme Court of Louisiana, March 20, 1916. 71 So. Rep. 525. 


Syllabus by the Court. 

A pledge of the assets of a bank by the cashier without authority by a resolution 
of the board of directors, being in violation of a prohibitory law, is invalid. The 
pledgee, under such circumstances, may be recognized as an ordinary creditor for 
the amount received by the bank, but the illegal contract of pledge cannot be en- 
forced to the prejudice of other creditors of the bank. 


Appeal from Third Judicial District Court, Parish of Claiborne; 
William C. Barnette, Judge. 

Action by R. N. Sims, Examiner of State Banks, against the Athens 
Bank. The American National Bank proceeded by rule to be recognized 
as pledgee of certain collateral securities. From a judgment for the 
plaintiff in rule, the Examiner of State Banks appeals. Judgment 
annulled and set aside, and decree entered. 

Richardson & Richardson, of Homer, for appellant. Stubbs & Theus, 
of Monroe, and McClendon & McClendon, of Homer, for appellee. 

O’Nre.L, J. The American National Bank, being a creditor of the 
Athens Bank, in liquidation, proceeded by rule against the examiner of 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §335. 
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state banks, and against the special agent and liquidator of the Athens 
Bank, to be recognized as the pledgee of certain promissory notes and 
cotton warehouse receipts. These collaterals had been given in pledge 
by the cashier of the Athens Bank to the American National Bank to 
secure certain loans exceeding $15,000, represented by four promissory 
notes bearing the signature of the Athens Bank, by its cashier, payable 
to the American National Bank. 

In answer to the rule, the bank examiner and liquidator averred that 
they were in error in having listed the notes and cotton warehouse re- 
ceipts held by the American National Bank as pledged to that bank. 
They averred that the list of these securities had been given to them by 
the representative of the American National Bank, whose statement 
that the notes and cotton warehouse receipts had been lawfully pledged 
to the national bank the defendants accepted as true, but that, on exam- 
ination of the minute book of the proceedings had by the directors of 
the Athens Bank, it developed that no authority had been given to any 
one to pledge or hypothecate the notes and cotton warehouse receipts 
in question. The defendants, therefore, prayed that the plaintiff in 
tule be ordered to deliver the collateral securities in question to the 
liquidators, to be disposed of and the proceeds distributed in due course 
of liquidation of the bank’s affairs. 

The plaintiff in rule filed a plea of estoppel, alleging that the Athens 
Bank had borrowed and received, through its cashier, the money, to 
secure the repayment whereof the notes and cotton warehouse receipts 
were delivered in pledge by the cashier with the knowledge and approval 
of the directors of the Athens Bank; that it had been the custom for the 
cashier of the Athens Bank to borrow money for and in the name of the 
bank, and to secure the payment of such loans by pledging the available 
assets of the bank, all with the knowledge and consent of the directors 
of the bank. The plaintiff, therefore, pleaded that the Athens Bank, 
its liquidator and the state bank examiner, were estopped from con- 
testing the rights of the American National Bank as pledgee of these 
notes and cotton warehouse receipts. 

The record contains an admission by counsel for the plaintiff in rule 
that there was no resolution of the board of directors of the Athens 
Bank to authorize its cashier to borrow the money loaned by the American 
National Bank or to pledge or hypothecate the securities held by the 
national bank. It is admitted that the Athens Bank, through its cashier 
borrowed and received the amounts or proceeds of the four notes held 
by the American National Bank, bearing the signature of the Athens 
Bank, by its cashier; that the cashier had, on several occasions, borrowed 
money from the American National Bank for and in the name of the 
Athens Bank, on notes similar to those now held by the plaintiff in rule, 
and had secured the loans by pledging the available securities of the 
Athens Bank. It is also admitted that the notes held as collateral 
security were received in pledge by the American National Bank from 
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the cashier of the Athens Bank before maturity, and that some of them 
are renewals of the notes originally pledged. 

The district court gave judgment in favor of the plaintiff in rule, 
making the rule absolute, recognizing the plaintiff's right of pledge, and 
ordering the proceeds of the pledged notes and cotton warehouse receipts 
paid to the American National Bank, as pledgee, and in preference to 
other creditors of the Athens Bank. The state bank examiner prose- 
cutes this appeal. 

OPINION. 

The borrowing of the money for the Athens Bank, and the pledging 
of its securities to the American National Bank, by the cashier, without 
a resolution of the board of directors of the Athens Bank, violated a 
prohibitory law. Section 4 of Act No. 193 of 1910 provides: 


“That no officer of any state banking association, savings banks or 
trust company, shall have the right to borrow money and pledgeor hypoth- 
ecate any of its assets except in pursuance of a resolution of the beard 
of directors duly entered upon its minute books.”’ 


The district court held that the Athens Bank should not be allowed to 
repudiate the contract of loan and pledge and retain the money received 
in the unauthorized transaction. Therefore, in effect, the plea of estop- 
pel was maintained, merely because the court was unable to restore the 
condition existing in each bank at the time their respective officers 
entered into the unauthorized contract of loan. This reason for main- 
taining the plea must suggest itself in every case where the corporation 
has received the benefit of the unauthorized transaction of its officers. 
These considerations of equity, therefore, cannot, in this case more than 
in any other, prevent the application of the law that whatever is done 
in contravention of a prohibitory law is void, although the nullity be 
not formally directed. R.C. C. 12. 

The district judge cites the case of Blafc v. Germania National Bank, 
114 La. 742, 38 South. 537, and the case of Aldrich v. Chemical National 
Bank, 176 U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 611, in support of his 
ruling that the liquidators of the Athens Bank cannot repudiate the 
cashier’s unauthorized contract of pledge, without returning the money, 
for the payment whereof the bank’s notes and warehouse receipts were 
pledged. If the cases cited maintained that doctrine, they would hold 
that a contract of pledge, made by an unauthorized officer of a bank or 
other corporation, must be enforced, any law to the contrary notwith- 
standing. 

In the first of the cases cited, this court held that a corporation, 
having received the consideration for its promissory note signed only 
by its secretary, could not defeat a suit on the note, with the defense 
that the charter of the corporation prescribed that such instruments 
should be signed by the president and the secretary. And it was held 
that the obligation to return or repay the money was sufficient to support 
the pledge of certain warehouse receipts. The difference between that 
case and the one before us, however, is that, in the case cited, the con- 
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tract did not conform to the requirements of the charter of the corpora- 
tion, whereas, in the present case, the unauthorized contract of pledge 
contravenes a prohibitory law. In the case cited, the only attack upon 
the validity of the pledge was that there was no debt to support it. In 
the case before us, the contention is that the contract of pledge violates 
a prohibitory law and is null, even though the debt exists. 

In the second case cited, Aldrich v. Chemical National Bank, the 
Supreme Court of the United States held that the Chemical National 
Bank was entitled to receive a distributive dividend as a creditor of the 
Fidelity National Bank, in liquidation, notwithstanding the officer of 
the Fidelity National Bank who negotiated the loan from the Chemical 
National Bank was not authorized to make it. The obligation, however, 
arose not from the contract of loan, but merely from the fact that the 
one bank had received money from the other, for which it had given 
no valid consideration, and which it was obliged to return. 

On the principal of the case last cited, the American National Bank is 
a creditor of the Athens Bank for the money received by the latter from 
the former institution in pursuance of the unauthorized transaction be- 
tween their respective officers. The plaintiff in rule, therefore, is entitled 
to share in the distribution of the assets or proceeds of the sale of the 
assets of the Athens Bank, in liquidation, as an ordinary creditor. But 
the contract of pledge, made in contravention of a prohibitory law, 
cannot be enforced to the prejudice of other creditors of the Athens 
Bank in liquidation. 

The judgment appealed from is annulled and set aside, and it is now 
ordered and decreed that the American National Bank deliver to the 
examiner of state banks and the special agent and liquidator of the 
Athens Bank, the assets belonging to said Athens bank, given in pledge 
by its unauthorized cashier. The costs hereof are to be paid by the 
liquidators. 


LIBELOUS STATEMENT CONCERNING BANK. 


State v. Kollar, Supreme Court of Ohio, November 16, 1915. 112 N. E. Rep. 196. 


In a prosecution under the laws of Ohio for circulating a false statement concern- 
ing the financial condition of a bank, the intent with which the statement was made 
is immaterial; it need not be shown, in order to convict, that the statement was 
made maliciously. 


Error to Court of Appeals, Mahoning County. - 

One Kollar was convi: ted of libel. From a judgment of the court of 
appeals reversing judgment of conviction by the court of common pleas 
the State brings error. Judgment of court of appeals reversed and that 
of common pleas affirmed. 

Edward C. Turner, Atty Gen., and A. M. Henderson, Pros. Atty., of 
Youngstown, for the State. E. N. Brown, of Youngstown, for defend- 
ant in error. 
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Per Curiam. In a prosecution under that part of the provisions of 
section 13383—1, General Code (103 O. L. 469), relating to banking 
institutions, building and loan associations, or trust companies, the burden 
is upon the state to prove, beyond a reasonable doubt that the statement, 
rumor, or suggestion, which the indictment charges the defendant with 
having made, transmitted, or circulated, is false. 

Under this provision of that section, the intent of the accused is not 
material, but it is made a material element of the further offense defined 
by this section against any corporation. If the statement, rumor, or 
suggestion, derogatory to the financial condition, solvency, or financial 
standing of any bank, banking association, building and loan association, 
or trust company doing business in this state, is false, and the accused, 
directly or indirectly, willfully and knowingly, made and transmitted it 
to another, or circulated the same, then he is guilty of the offense charged. 
If the statement, rumor or suggestion is true, then he is not guilty of 
this offense, regardless of the intent and purpose with which it is made or 
transmitted to another or circulated. 

It is error for the trial court to charge the jury that: 


“If the article was true and was published with good motives, and for 
justifiable ends, it would be your duty to acquit the defendant.” 


The court should have charged the jury to acquit the defendant if it 
found that the statement published is true. Where, however, the de- 
fendant requests the court to charge the jury that, “‘if it shall appear to 
you that the matter charged in the indictment as libelous was true, and 
was published for good motives and for justifiable ends, it will be your 
duty to return a verdict of not guilty, and acquit the defendant,” and 
the court gives this charge, either before the argument, as requested, 
or as a part of the general charge, the accused is not entitled to a reversal 
of the judgment for this error of the court for which he was responsible. 
So, where the accused requests the court to charge the jury that, “‘if you 
find from the evidence that the accused, on September 4, 1913, made to 
the state a report or statement of the financial condition of his establish- 
ment, which was in fact false or untrue, then I say to you that any com- 
ment or criticism of such false or untrue statement which tended to 
expose the falsity or untruthfulness of the same would not be a libel or 
within the provision of the law under which this indictment is returned,” 
and the court did charge the jury that “if the defendant, in making his 
statement, made a false statement, then it would give the right to this 
defendant to comment upon the falsity of the statement,’’ the defendant 
cannot now procure a reversal of the judgment because the court, at 
his request, gave to the jury the erroneous instructions. 

The law imposes upon every litigant the duty of vigilance in the trial 
of a case, and even where the trial court commits an error to his pre- 
judice, he is required then and there to challenge the attention of the 
court to that error, by excepting thereto, and upon failure of the court to 
correct the same to cause his exceptions to be noted. It follows therefore 
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that, for much graver reasons, a litigant cannot be permitted, either 
intentionally or unintentionally, to induce or mislead a court into the 
commission of an error and then procure a reversal of the judgment for 
an error for which he was actively responsible. 

Express malice is no part of the offense charged in this indictment. 
If the statement is false, willfully and knowingly made or transmitted 
to another or circulated, the law implies malice, but the accused cannot 
complain that the state was required by the trial court to prove express 
malice on his part as an essential element of the crime. The error is 
prejudicial to the state, but not to the accused, for the fact, if it be a 
fact, that the act was done maliciously, does not make it any less a crime. 
The judgment of the court of appeals is reversed, and judgment of the 
court of common pleas affirmed. 

Judgment of the court of appeals reversed, and that of the court of 
common pleas affirmed. 


ASSIGNMENT OF MORTGAGE TO BANK BY 
EXECUTOR. 


Goodell v. Munroe et al, Court of Chancery of New Jersey, February 26, 1916. 97 Atl. Rep. 152. 


The executor of an estate assigned to himself individually a mortgage belonging 
to the estate. He then assigned it to a bank as security for a loan, saying that he 
wanted the money for the purpose of paying legacies. The president of the bank 
was one of the mortgagors. The executor misappropriated the money thus borrowed. 
It was held that the bank was entitled to the mortgage as against a substituted 
executor. 


Suit by Edwin B. Goodell, as substituted administrator, against 
G. Rowland Munroe and others to obtain possession of a mortgage. 
Bill dismissed. 

Edwin B. Goodell, of Montclair, pro se. Wolber & Blake, of Newark, 
for defendants. 

Stevens, V. C. Andrew S. Taylor was the surviving executor of the 
estate of Anna A. Burnet. He was removed by the orphans’ court be- 
cause he was unfaithful to his trust, and the complainant was appointed 
in his stead. I have to some extent described the situation in an opinion 
just filed in the case of Goodell v. Taylor, 97 Atl.—, and I need only now 
say that the estate of Miss. Burnet was quite large, that it consisted 
chiefly of personal property, and that she gave legacies to a large number 
of legatees. 

Andrew S. Taylor, as executor,, held a mortgage given by one James 
J. Fitzsimmons for $5000. It had been made payable to ‘Lewis P. 
Taylor and Andrew S. Taylor, executors under the last will and testament 
of Anna A. Burnet, deceased,’’ and secured a bond of even date given 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 384. 
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by Fitzsimmons and Emile C. Bataille. Andrew S. Taylor, after the 
death of his coexecutor, informed Bataille, who was president of the 
American National Bank, and who had become the owner of the property 
mortgaged, that “it was of great importance that he receive the money 
[on the mortgage] with as little delay as possible, because the legatees 
were clamoring for their money.’ Bataille referred the matter to Mr. 
Munroe, the bank’s attorney. Mr. Munroe’s statement is as follows: 


Taylor said that it was arranged between him and Bataille that the mort- 
gage should be used as collateral to obtain a loan from the bank. ‘He ex- 
plained to me that his first idea was * * * sell the mortgage to the 
bank, and that Mr. Bataille explained as a national bank they did not 
and could not hold mortgages except as collateral; that it was then his 
intention to give a note and give the mortgage as collateral, but when he 
came to think of it he said he didn’t feel that he had any authority to 
pledge the credit of the estate in such a transaction, so he was going to 
assign the mortgage to himself individually, give his individual note and 
give the mortgage which he had assigned to himself individually as 
collateral for the payment of the note, and then when Mr. Bataille 
found it convenient to pay the mortgage, one transaction would cancel 
the other.”’ 


Taylor, as executor, thereupon assigned the mortgage to himself 
“individually.’’ Then he assigned it to Mr. Munroe as trustee for the 
bank, and gave the bank a demand note for $5,000. The bank lent the 
money and Taylor misappropriated the greater part of it. The claim now 
is that the bank must return the bond and mortgage, for the reason 
that the transfer from Taylor as executor to himself individually was 
illegal, and that the bank had notice of it. 

The will was admitted to probate in the year 1908. The transaction 
in question occurred in October, 1912. The principal of the mortgage 
was due and the executor was asking for it, as he had a right to do and 
as it was his duty to do. If, under circumstances like these, the exe- 
cutor had himself advanced the money and had paid it to the legatees, 
he certainly could have reimbursed himself out of the mortgage money 
when paid, and if he had taken the mortgage before it was paid, I fail 
to see how he would have been guilty of a breach of trust. As the bank 
viewed the transaction, what was contemplated did not differ in sub- 
stance from the case supposed except that payment to the legatees 
was to follow instead of preceding the receipt by Taylor of the money. 
Under such circumstances, why was the bank any more bound to see to 
the application of the purchase money than it would have been had he 
sold the mortgage to it? 

But if we assume that the assignment of the mortgage to himself in 
the way in which it was attempted was simply nugatory, and that he 
still held it as executor, he could, as executor have pledged it to any one 
who advanced money upon it to enable him the better to administer 
the estate. Williams on Executors, *840 (volume 2, 5th, Am. Ed). In 
the note to the leading case of Elliot v. Merryman, } Lead. Cas. in Eq. 
*65, it is said that: 
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“It is a general rule that a person who purchases or takes a mortgage 
from an executor or administrator is not bound to see to the application 
of the purchase money.” 

In whatever way then we view the matter, it is, as to the bank, valid 
in law. Under the facts which are not in dispute, the executor sought 
the money on the ground that he needed it to pay legatees their legacies. 
The representation was true in fact. There was nothing in the form of 
the transaction that could have led any one to suspect that Taylor was 
contemplating a misappropriation of the money. 

The bill should be dismissed, but, under the circumstances, I do not 
think complainant should pay costs. 





NEGOTIABILITY OF NOTE. 





Snelling State Bank v. Clasen, Supreme Court of Minnesota, April 28, 1916. 157 N. W. Rep. 643° 





Syllabus by the Court. 

The words ‘‘as per contract,’’ written on the back of a note at the time of its 
execution, under which the payee indorses at the time of the negotiation, do not 
affect the negotiability of the note. 


” 





Appeal from District Court, Hennepin County; H. D. Dickinson, 
Judge. 

Action by the Snelling State Bank against Mathias Clasen. From an 
order denying a new trial, defendant appeals. Affirmed. 

John F. Bernhagen, of Minneapolis, for appellant. John A. Pearson, 
of St. Paul, for respondent. 

DisBe.t, C. Action upon a promissory note. The court directed a 
verdict for the plaintiff. The defendant appeals from the order denying 
his motion for a new trial. 

The note was made by the defendant Clasen on February 7, 1913, to 
one Harris. Harris indorsed it in blank. It was delivered by the holder, 
one McGray, who received it from Harris, to the plaintiff bank as col- 
lateral security to a note then owing to the bank and as collatcral 
security for future advances. McGray did not indorse it. On the 
back of the note, and above the indorsement of Harris, appear the 
words ‘‘as per contract.”” They were put on the note at the time of its 
execution. This note was one of four notes of equal amount given by 
Clasen to Harris as a part of the consideration of a written contract for 
the sale of lands in British Columbia. On the same day another agree- 
ment in writing was made by Clasen and Harris, providing, in effect, 
that if upon inspection Clasen was not satisfied with the lands, or with 
other lands shown him, Harris would return the notes and pay back the 
cash payment made. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 298-299. 
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Afterwards Clasen demanded the return of the notes, pursuant to 
this agreement, and Harris failed to return them. The sale contract 
accompanied the note at the time McGray gave it to the bank. The other 
agreement did not. 

The presence of the words “‘as per contract’’ on the back of the note 
did not affect its negotiability, using the word “‘negotiability’’ in its 
large sense as including thé passing of title free of equities in favor of 
the maker and against the payee, as well as the transfer of title by indorse- 
ment; that is, the right of a bona fide purchaser for value before maturity 
and in due course of business was not affected. It is essential to the 
negotiability of an instrument that the promise be to pay a definite 
sum in money, absolutely and not contingently, and generally and not 
out of a particular fund. In First Nat. Bank v. Lightner, 74 Kan. 736, 
88 Pac. 59,8 L. R. A. (N. S.) 231, 118 Amer. St. Rep. 353, 11 Ann. Cas. 
596, the words “‘on account of contract,” written on the face of the note, 
were held not to effect negotiability. We do not find a case like the one 
before us, but the conclusion we reach is right. 





PROSECUTION FOR ISSUING WORTHLESS CHECK. 





Neidlinger v. State, Court of Appeals of Georgia, April 21, 1916. 88 S. E. Rep. 687. 





The Georgia statute, providing a penalty for issuing checks against insufficient 
funds, does not cover a case where the check in question is postdated. 





Error from City Court of Springfield; P. D. Shearouse, Judge. 

J. D. Neidlinger was convicted of passing a worthless check, and brings 
error. Reversed. 

J. H. Smith, of Savannah, for plaintiff in error. D.G. Heidt, Jr., Sol., 
of Savannah, for the state. 

RussELL, C. J. The accused was convicted of a violation of what is 
commonly known as the “worthless check act,”’ of 1914 (Acts 1914, p.86; 
Park’s Annotated Code, vol. 6, § 718d). The statute declares that: 

“Any person who shall draw and utter any check, draft, or order for 
present consideration upon a bank, person, firm or corporation with 
which such drawer has not at the time sufficient funds to meet such 
check, draft, or order, and shall thereby obtain from another, money or 
other thing of value, or induce such person to postpone any remedy he 
may have against such drawer, shall be guilty of a misdemeanor, and 
upon conviction shall be punished as prescribed in section 1065, of this 
Code; provided, that if such drawer shall deposit with such drawee of 
such paper, within thirty days thereafter, funds sufficient to meet such 
check, draft, or order together with interest which may have accrued, 
there shall be no prosecution under the provisions of this act.” 

The evidence shows that the prosecutor, Hester, in November, 1914, 
lent the defendant $10, taking a mortgage upon a cow as security. About 
two weeks later the defendant went to Hester with a check for $18, 
drawn by B. J. Reese and payable to the defendant, and wanted the 
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prosecutor to cash it, and take out the $10 he had previously advanced 
the defendant. The prosecutor cashed the check and gave the defendant 
the difference. The prosecutor then sent the check to the bank at Guyton 
on which it was drawn, and it was returned to him unpaid; payment hav- 
ing been stopped by the drawer. The prosecutor then went to the de- 
fendant and told him the check was “no good,” and the defendant 
promised to make it good by paying him back the money. From time 
to time the prosecutor asked the defendant for the money, and, as 
related by the prosecutor, he always promised to pay the prosecutor 
back, but ‘“‘never had the money to do so.”” According to the prosecutor's 
testimony, he approached the defendant ‘“‘sometime in February,”’ 1915, 
and asked when he was going to pay him, and the defendant replied 
that he would give the prosecutor his own check in exchange for Reese’s 
check; and he did give the prosecutor his check on the Exchange Bank 
of Springfield for the amount due, but postdated it (the date of the check 
being about February 20th), and received the Reese check. The check 
then given by the defendant was held by the prosecutor until the day 
named therein as its date, and on that day was presented to the bank on 
which it was drawn, when payment was refused. 

The check was left at the bank for 30 days thereafter, and has never 
been paid. The prosecutor admitted that the Reese check had been 
returned to him by Neidlinger. The defendant’s statement at the trial 
did not differ materially from the testimony of the prosecutor, though the 
defendant stated specifically that he expressly told the prosecutor, at 
the time the prosecutor asked him for the check which is the basis of 
the prosecution, that he did not have any money in the bank to check on, 
and that the prosecutor stated to him that it would be all right for him 
“‘to date the check ahead and give it to him,”’ and he (the prosecutor) 
would then have a showing for what the defendant owed him, that he 
wanted a check or a note to show that the defendant owed him, and “‘I 
could give him the check and date it ahead and he would hold that, and 
agreed that if I did not have any money in the bank when it came due 
he would hold it.’’ The defendant according, to his statement,further 
told the prosecutor that he might not be able to have the money in the 
bank to meet the check, and the prosecutor stated he would hold it, as 
he only wanted it as a showing that the defendant owed him. The pros- 
ecutor did not take the stand to deny the statement of the defendant as 
to the expressed intent with which the check was given, and the statement 
upon this point, though explanatory of the defendent’s intent, is not in 
conflict with any evidence introduced by the prosecution. The testi- 
mony of the prosecutor to the effect that the defendant had given him 
a post dated check in payment of the past-due check of Reese, which had 
not been paid was the only evidence in the case, except the testimony 
of the state’s counsel, Mr. Heidt, who testified that he knew that “‘the 
defendant collected the money for the check from Reese that he traded 
to Hester, and,that was the reason it was not paid at the bank. It seems 
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to us therefore that the jury found the defendant guilty of the statutory 
offense of cheating and swindling, upon the testimony of the solicitor 
in regard to the Reese check, instead of convicting him of the offense 
with which he stood charged. Certainly, if the defendant knew, at the 
time that he paid his mortgage of $10 to Hester and obtained the re- 
mainder of the amount of the Reese check in cash, that he had received 
already from Reese the amount specified in the check and in settlement 
thereof, he would be guilty of cheating and swindling by deceitful 
means and artful practices, under the provisions of section 719 of the 
Penal Code; for, according to the solicitor’s testimony, the defendant 
had collected the amount due on Reese’s check before he traded it to 
Hester, and it was for that reason that Hester stopped payment at the 
bank. 

However, upon the charge made in the accusation now before us, 
we deem the evidence insufficient to have authorized conviction. Stat- 
utes imposing criminal liability are to be construed strictly; and al- 
though there is not, in the language employed in the act of 1914, supra, 
an express statement that its provisions as to the drawing and uttering 
of checks and other papers therein mentioned are confined to and refer 
only to such papers as are drawn or uttered with intent to defraud, it is 
plain that such fraudulent intent must exist and be operative before 
the drawing or uttering of the papers named in the statute would be 
criminal. The concept of a fraudulent intent must be read into the stat- 
ute; otherwise, the law would be in contravention of the general pro- 
vision that, to constitute crime, intent must concur with the act. Penal 
Code, § 31. Furthermore, the statute now under consideration penal- 
izes conduct somewhat similar to forms of cheating and swindling, 
previously denounced by law, and it is to be assumed that the essential 
elements of the crime partake of the same general characteristics. 
Otherwise, the act would be in effect nothing more than a means of 
enforcing promises and other civil obligations, and of collecting debts 
by the processes of the criminal law—which is utterly abhorrent to our 
public policy as announced by the courts and as embodied in the Con- 
stitution of our state (article 1, par. 21; Civil Code, § 6377). 

It is very plain to our mind that in the passage of the act in question 
the Legislature only intended to penalize the drawing and uttering of 
drafts, checks, and orders when the drawer did not have sufficient funds 
to meet such check, draft, or order at the time it was drawn, and where 
the drawer parted with money or other things of value, or was induced 
to postpone any remedy he might have against the drawer in the belief 
that the drawer of the check actually had at the time sufficient funds to 
meet such check, draft or order. The act was not intended to cover 
postdated checks accepted by the payee, the contents of which apprise 
him that the paper constitutes nothing more than a promise that the 
drawer will have the funds necessary to meet the check on the date 
specified as the day of payment. In drawing a postdated check there 
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is an implication either that there is no present consideration (that is, 
that the trade is not to be finally consummated until the day named in 
the check), or an implication that payment is postponed because the 
drawer has not, at the time the check is drawn, sufficient funds to meet it. 
In either event the check is merely a promise to pay in the future. 
One who knowingly takes a postdated check, under the circumstances 
stated by the prosecutor in this case, and exchanges an article of value 
therefor, makes the exchange, not upon his faith that the drawer has 
at the time sufficient funds to meet his check or draft, but upon his 
willingness to risk the ability of the drawer to make a deposit and to 
have in bank, on or after the date mentioned in the postdated check, 
sufficient funds with which to comply with his obligation. Of course, 
if the acceptance of the postdated check is induced by an antecedent 
or contemporaneous false pretense or false representation of a past or 
present pretended fact or condition, the transaction might be so tinc- 
tured with an intent to defraud that the drawer would be guilty of cheat- 
ing and swindling. See Holton v. State, 109 Ga. 127, 34 S. E. 358. 
The statute now under consideration creates no such rule of presumptive 
evidence as does the labor contract act of 1903, p. 91 (Penal Code, 
§ 716). Therefore it would not do to hold that mere proof that the defend- 
ant drew a postdated check, even though it were for a present consid- 
eration, of itself raised a presumption that the defendant entertained 
an intent to defraud at the time the check was drawn. 

The attendant circumstances in a particular case might be such as 
to authorize the inference that the paper in question was in fact drawn 
or uttered with intent to defraud, and in such a case if by reasons of mis- 
representation of any fact, past or present, the drawee of the check 
was induced to accept it to his injury, the drawer might be guilty of 
cheating and swindling; but one who draws a postdated check cannot 
as a matter of law, be said to entertain a fraudulent intent, since a post- 
dated check is one which by its very date informs all takers that the 
assurance that the drawer has sufficient funds to meet it is postponed 
until the specific day named in the check. Especially is this true when 
the drawer specifically calls the attention of the drawee to the fact 
that payment is to be deferred to a future date, and it is apparent that 
his promise to meet it depends upon his ability in the future, as well 
as his future willingness, to comply with that promise. To hold that 
fraudulent intent is to be presumed where, as in the present case, the 
prosecution proved nothing more than that the defendant drew a post- 
dated check, even though it were for.a present consideration, which 
the payee accepted with full knowledge that the drawer had no funds 
to meet it, would be holding that an intent to defraud may be presumed 
from a mere failure to comply with a promise to perform in the future. 
To so hold would be to render an act which was intended to subserve 
a useful purpose unconstitutional and void. In any case in which the 
circumstances are such as to support no reasonable conclusion other 
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than that a fraudulent intent existed in the mind of the drawer of a 
check given in violation of the express terms of the statute now under 
consideration, the accused is liable to the penalty of the act. The 
Legislature may by appropriate legislation create rules of evidence 
under which natural inferences from certain facts may become presump- 
tions of law. But since, under the repeated rulings of the Supreme Court 
it is not within the power of the Legislature to imply a fraudulent in- 
tent from mere noncompliance, or from a refusal to comply, with a prom- 
ise to be performed in the future. it cannot be presumed that the 
Legislature intended, in the passage of the act now in question, to in- 
clude within the operation of the act postdated checks, which by their 
very terms are not payable except on or after a date in the future, and 
the payment of which at the time specified in subject to contingencies 
dependent upon the circumstances of the drawer, of which the payee of 
the check is in duty bound to take notice. If there is one principle which 
is well settled in our criminal jurisprudence, it is that the violation of 
a promise relating to the future (except in the case of the labor contract 
act heretofore referred to) affords no basis for criminal prosecution. 
Ryan v. State, 45 Ga. 128; Miller v. State, 99 Ga. 207, 25 S. E. 169; 
Edge v. State, 114 Ga. 113, 39 S. E. 889; Oliver v. State, 6 Ga. App. 
791, 65 S. E. 843; Meacham v. State, 7 Ga App. 714, 68 S. E. 52; 
Foster v. State, 8 Ga. App. 119, 68 S. E. 739. Since there is no conflict 
in the evidence, the question of the defendant’s guilt becomes a question 
of law; and for the reason stated the trial judge erred in refusing a new 
trial. 
Judgment reversed. 

Broy_es, J., dissents. 






























LOST SAVINGS BANK PASS BOOK. 






Bryson v. Security Trust & Savings Bank, District Court of Appeal, California, February 7, 1916. 
156 Pac. Rep. 987. 








In California the public administrator can recover the deposit of a deceased 
savings bank depositor where the pass book has been lost without giving indemnity 
even though the by-laws of the bank provide for such indemnity. 







Appeal from Superior Court, Los Angeles County; Fred H. Taft 
Judge. 

Action by Frank Bryson as administrator against the Security Trust 
& Savings Bank. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

L. H. Roseberry and J. H. Shankland, both of Los Angeles, for appel- 
lant. Mott & Dillon, of Los Angeles, (G. C. O Connell, of Los Angeles, 
of counsel), for respondent. 

NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §426. 
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James, J. Plaintiff, as public administrator acting in the estate of 
J. D. O'Neil, deceased, brought this action to recover a sum of money 
alleged to have been deposited with the defendant, a banking corpora- 
tion doing a savings business, by his intestate. The judgment was in 
favor of the plaintiff, and the defendant appeals, presenting its several 
contentions for reversal upon the judgment roll. 

After alleging preliminary matters respecting the death of O'Neil 
and the appointment of the administrator and the deposit of the sum of 
$500 by said O’Neil with the defendant, it was stated in the complaint 
that plaintiff has been unable to surrender to the defendant the deposit 
book issued to decedent, and “‘that said deposit book has never come 
into the possession of said plaintiff, and that said plaintiff has never had 
any knowledge or information as to the whereabouts of said deposit book, 
and said plaintiff is informed and believes and therefore alleges that 
said deposit book was lost by said deceased prior to his death, and that 
accordingly said plaintiff is unable to comply with any demand or re- 
quirement of said defendant banking corporation for the return to ‘t of said 
deposit book.’’ As to this latter allegation the answer of defendant 
contained no denial. The answer did, however, admit that the defend- 
ant held a deposit to the credit of J. D. O’Neil in the sum of $448.80. 
It was then alleged that the depositor had agreed with the bank that the 
deposit should remain without withdrawal, except by mutual consent, 
for a term or period of six months, and that the contract should be 
evidenced in writing by a passbook which was delivered to the depositor 
under an agreement that no payment should be made in any case unless 
the passbook should be presented and the amount entered therein, 
and that the passbook should be presented at the bank with every de- 
posit made and check drawn; that a provision of the by-laws of the 
defendant corporation to which the said O’Neil assented was as follows: 

“At the final settlement of a deposit account, any passbook relating 
thereto shall be returned to the corporation, to be placed there on file. 
In case any depositor shall lose his passbook, or the same shall be de- 
stroyed or fraudulently abstracted, immediate notice thereof shall be 
given to the corporation, and after, first, notice of loss, destruction or 
fraudulent abstraction published: once a week for four consecutive 
weeks in a daily newspaper published in the city of Los Angeles at the 
expense of the depositor; and, second, after the corporation shall have 
been properly indemnified and secured against all loss and liability to 
loss, a duplicate passbook may be isstied to the depositor.” 

It was further alleged that printed in the passbook was a clause to 
which the depositor assented in the following terms: 

“‘Depositors are alone responsible for the safe-keeping of the book 
and the proper withdrawal of their money. No withdrawal will be al- 
lowed without the book and the book is the order for the withdrawal.”’ 

It was denied that any notice of loss or destruction of the passbook 
had been given to defendant. The court made up its findings deter- 
mining the issues in favor of the plaintiff, and found that at the time of 
the making of the deposit there was in force and effect a by-law, a copy 
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of which was printed in the passbook issued to O’Neil, embodying the 
matter set out in the answer as first above quoted; also that there was 
printed in the passbook the last clause quoted above. 

It is insisted, first, by the appellant that the finding respecting the 
loss of the passbook was insufficient. We must bear in mind that no 
issue was raised as to the loss of the book by the answer, and therefore 
no finding:as to that matter was necessary to be made. There was no 
demurrer to the complaint. However, we have examined the allegations 
of the complainant and think that the statement as to the loss of the 
passbook was sufficient as an allegation of the fact, and that there was 
no inconsistency between the allegation as to plaintiff's lack of knowledge 
of the whereabouts of the book and his allegation as to its loss. A statute 
of this state provides that the public administrator, upon an order 
countersigned by a judge of the superior court, may withdraw, without 
notice, money of a decedent where the same may be required for the 
purposes of administration, “‘or otherwise.’’ Stats. 1909, p. 87, as 
amended in 1911; St. 1911, p. 1007, § 4. Under the state of the case as 
presented by the record submitted, we do not think it necessary to here 
determine whether the acceptance of a passbook by a depositor, with 
conditions printed therein, but not expressly assented to by the words 
or signature of the depositor, binds the depositor to all of the conditions 
so printed in the book. For the purposes of this decision, we may assume 
that it does. What, then, is the legal situation presented? We have 
it here admitted that the book was lost; hence it follows that if it has 
gotten into the hands of a third person, that third person as a finder of 
it would have no claim against the bank and could not show any legal 
title to the book or the credit represented therein. The bank has made 
no claim that it has paid out any money to any holder of the book other 
than the original depositor. With the knowledge that the book had 
been lost, any action of the bank in paying over money to the finder 
or holder of the book would be with the knowledge that the person 
presenting the same had no right thereto. It has been held in cases 
where the conditions stated in the book were phrased in such a way as 
to make a stronger case upon this contention in favor of the bank debtor, 
that such books were not negotiable. Allen v. Williamsburgh Savings 
Bank, 69 N. Y. 314. Counsel for appellant are undoubtedly correct 
in saying that the contract requiring the production of the book at the 
time of withdrawal of money and that the bank would pay to the holder 
of the book money on deposit, is one which is binding upon the parties. 
In the case just cited, however, it is said: 


“The book was not a negotiable instrument. Though such an evidence 
of a right may be assignable by delivery, the delivery must be accompa- 
nied with the intent to assign. That intent is not established by the 
possession of the book merely. An officer, in the exercise of ordinary 
care, would or should in such a case ask for further evidence of right 
to demand payment. The natural and easy evidence to be given would 
be the order of the depositor upon the bank for the payment of money 
to the holder of the book. So, when an order is required, or is produced 
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with the book without previous requirement, it is a material thing, 
whether it be forged or not, and the paying agent of the bank is called 
upon to scrutinize, and compare, and verify it.” 


In addition to the case cited, there may be added reference to Smith 
v. Brooklyn Savings Bank, 101 N. Y. 58, 4 N. E. 123, 54 Am. Rep. 653, 
and Schoenwald v. Metropolitan Savings Bank, 57 N. Y. 418. In other 
words, that there is a duty in such cases always resting upon the bank 
to use ordinary care to ascertain that the passbook is in the hands of a 
legal holder. The condition stated in the printed notice accompanying 
the passbook as issued to O’Neil contemplated, where money was with- 
drawn, not only that the book should be presented, but that checks 
should be drawn; therefore the plain understanding was that an order 
signed by the depositor, separate from the book, should be prerequisite 
to the payment of the deposit. We are going somewhat afield in this 
last discussion for, as has already been pointed out, in no event could 
the bank be made liable to a third person for the deposit of the money 
of O’Neil. The book is admitted to have been lost and not to have been 
regularly transferred by the depositor. Assuming that whether threat- 
ened with possible liability or not, the bank might, as between itself 
and its depositor, insist upon a literal compliance with the conditions 
as to publication of notice of loss of the book and the furnishing of in- 
demnity for the issuance of a new book, the same right, we apprehend, 
does not exist in the bank where the depositor has died and the money 
is required by the administrator. The statute referred to authorizes 
the public administrator to collect summarily, where his order is counter- 
signed by a judge of the superior court, moneys on deposit with a sav- 
ings bank, and we think this creates a special right which must be com- 
plied with upon the part of the bank, with the condition that a compliance 
with those provisions of the statute will not impose upon the bank a 
liability against which it is not provided to be indemnified. In so far 
as the statute might effect the latter result, it, of course, would be be- 
yond the power of the Legislature to enact. In the view we have taken 
of the matter, no liability will be cast upon the defendant by payment to 
plaintiff of the amount of the deposit. 

The judgment is affirmed. 


SAVINGS BANK TRUST. 


Fiocchi v. Smith, Court of Chancery, New Jersey, March 13, 1916. 97 Atl. Rep. 283. 


In New York the mere deposit by one person of money in a savings bank in 
his name in trust for another does not constitute an irrevocable trust during the 
life time of the depositor. But upon his death there is a valid trust in favor of 
the beneficiary as to the balance then on deposit. 


Bill by Mary Ferretti Fiocchi against Charles I. Smith, administrator. 
Decree for complainant. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §176. 
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Treacy & Milton, of Jersey City, for complainant. William J. Kearns, 
of Newark, for defendant. 

STEVENS, V.C. This is a suit to determine who is entitled to the money 
due from three New York Savings Banks, viz., the Bowery Savings 
Bank, the Metropolitan Savings Bank, and the Irving Savings Insti- 
tution. The Bowery Savings Bank account was opened by Nicholas 
Ferretti in the year 1899 in his name, “in trust for Mary Ferretti, 
sister." The Metropolitan Savings Bank account was opened by him 
in the name “Rev. Nicholas Ferratti, in trust for Mary Ferretti.” Both 
of these accounts were opened while he was a resident of New York. 
The Irving Savings Institution account stood originally in the name 
“Nicholas Ferretti,”” but was in 1911, and after he had become a resident 
of Elizabeth, N. J., transferred to the name “‘Nicholas Ferretti in trust 
for Mary Ferretti, sister.” In the absence of any evidence on the sub- 
ject, it must be assumed that the contracts were made in New York, 
and that the sister, Mary Ferretti, was not notified that she had been 
made cestui que trust of the deposits. The relation of depositor to the 
corporation is that of creditor to its debtor. Said Chief Justice Beasley 
in Chester v. Halliard, 36 N. J. Eq. 314: 

“The depositors [of a savings bank] are but creditors of the corpor- 
ation and the moneys in question are not their moneys.’’ Smith v. 
Chosen Freeholders of Essex, 48 N. J. Eq. 627, 23 Atl. 268. 

The contracts were entered into and were to be performed in New York. 
It is elementary that: 

“If the contract refers to personal property the place of the contract 
governs, by its law, the construction and effect of the contract.’’ Parson’s 
Mer. Law, 319; Armour v. Michael, 36 N. J. Law, 92; Lane v. Watson, 
51 N. J. Law, 186, 17 Atl. 117; Oliphant v. Vannest, 58 N. J. Law, 
162, 33 Atl. 382. 

. In Nicklas v. Parker, 69 N. J. Eq. 743, 61 Atl. 267, affirmed on appeal, 

1 Buch. 777, 61 Atl. 267, 71 Atl. 1135, 14 Ann Cas. 921, it was held that 
a savings bank deposit made by one as trustee for another, did not, of 
itself, constitute a gift or create a trust valid as against the intestate’s 
administrator. In the case ‘n re Totten, 179 N. Y. 112, 71 N. E. 748, 
70 L. R. A. 711, 1 Ann. Cas. 900 the New York Court of Appeals held 
the contrary. Mr. Justice Vann said: 

‘“‘A deposit by one person of his own money in his own name as trustee 
for another, standing alone, does not establish an irrevocable trust dur- 
ing the lifetime of the depositor. It is a tentative trust merely, revocable 
at will, until the depositor dies or completes the gift in his lifetime by 
some unequivocal act or declaration, such as delivery of the passbook 
or notice to the beneficiary. In case the depositor dies before the bene- 
ficiary, without revocation, or some decisive act or declaration of dis- 
affirmance, the presumption arises that an absolute trust was created as 
to the balance on hand at the death of the depositor.” 

The case in hand comes directly within the authority of this case, 
and no subsequent case has been cited which in any wise modifies it. 
The fact that the deposit was made in the Irvings Savings Institution 
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after the intestate became a resident of Elizabeth makes no difference, 
for as far as appears, the contract was made and was to be performed in 
New York. 


PAYMENT OF CERTIFIED CHECK ON FORGED 
INDORSEMENT. 


Marks v. Anchor Savings Bank, Supreme Court of Pennsylvania, January 3, 1916. 97 Atl. Rep. 399°. 


The defendant bank certified a check drawn upon it and subsequently paid it 
upon a forgery of the payee’s indorsement. The payee did not notify the bank of 
the forgery until about forty days after he had knowledge of facts indicating that 
a fraud had been perpetrated. It was held that because of this delay, the payee 
was not entitled to recover the amount of the check from the bank. 


Appeal from Court of Common Pleas, Allegheny County. 

Action of assumpsit by L. J. Marks against the Anchor Savings Bank 
to recover an amount paid on forged indorsement of a check. From a 
judgment for defendant non obstante veredicto after verdict for plain- 
tiff for $3,243.80, plaintiff appeals. Affirmed. 

Argued before Brown, C. J., and MeEstrezat, Potter, Moscu- 
ZISKER, and FRAZER, JJ. 

S. A. Schreiner and I. L. Giffen, both of Pittsburgh, for appellant. 
John D. Brown and John E. Winner, both of Pittsburgh, for appellee. 

MoscuziskER, J. This action was instituted to recover the amount 
of a certified check which the plaintiff alleged was wrongfully paid by 
the defendant bank on a forged indorsement of his signature as payee. 
The verdict was for the plaintiff, but the court below entered judgment 
non obstante veredicto in favor of the defendant; hence this appeal. 

On August 6, 1913, one Samuel Bleier, who at that time was indebted 
to the plaintiff, made a promissory note to the latter’s order for $3,000, 
due four months after date. The plaintiff indorsed and returned the 
note to Bleier for the purpose of having it discounted, and he subse- 
quently procured its discount by one Robert E. Price, who gave his 
check therefor, in the sum of $2,940, payable to the order of the plaintiff, 
and duly certified by the defendant bank. Bleier took this check to 
the plaintiff and requested him to indorse it, which he refused to do; 
but on that occasion he saw the check was certified to his order, although 
he failed to observe the name of the drawer or drawee. The next day, 
August 7, 1913, the check, indorsed with what purported to be the 
plaintiff's signature, was deposited by Bleier in the defendant bank to 
the credit of the Victor Banking Company, an institution of which he 
was then the cashier. Some time after the plaintiff had refused to indorse 
the check Bleier told him it had been returned to its maker and the note 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §198. 
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destroyed; but in the beginning of the following January, if not earlier 
the plaintiff had definite knowledge the note was still in existence, and 
that its holder was insisting it had been properly discounted for value. 
More than this, on or before January 2, 1914, the plaintiff knew who 
drew the check, and, further, that after the day when he had seen it, 
certified to his order as payee in Bleier’s possession, that gentleman had 
become a defaulter. Notwithstanding his knowledge of all these facts, 
the plaintiff did not inquire of Mr. Price, its maker, concerning the check, 
nor did he take any other means of ascertaining its whereabouts or the 
name of the institution upon which it was drawn, either for his own 
protection or that of the certifying bank. Finally, however, on February 
9, 1914, at a meeting of arbitrators, in a suit against the plaintiff to re- 
cover on the discounted note, the check in question, with the false and 
fraudulent indorsement thereon, was produced; but even then the 
plaintiff waited till February 12th before informing the defendant bank 
of the forgery, and it had no notice or suspicion that anything was wrong 
until that date. There was some proof that Bleier, who was not called 
as a witness, had absconded, but just when this occurred did not appear. 

The defendant contended that the plaintiff had authorized Bleier 
to indorse the check and to receive the proceeds; but we assume this 
not to be true, for the present appeal must be determined alone on the 
evidence produced by the plaintiff, and the facts as we have given them 
are taken entirely from his side of the case. It is established in law that 
the certification of a check transfers the funds represented thereby 
from the credit of the maker to that of the payee, and that, to all intents 
and purposes, the latter becomes a depositor of the drawee bank to the 
amount of the check, with the rights and duties of one in such a relation. 
Girard Bank v. Bank of Penn Township, 39 Pa. 92, 99,80 Am. Dec. 
507; Central Guar. Tr. & Safe Dep. Co. v. White, 206 Pa. 611, 614, 56 
Atl. 76. In several recent cases we have discussed the duty of a depositor 
‘when a forgery has been perpetrated in connection with a check to which 
he is a party. In Myers v. Southwestern Nat. Bk., 193 Pa. 1, 11, 12, 44 
Atl. 280, 74 Am. St. Rep. 672, where a confidential clerk committed the 
forgeries, we said that the depositor could have gained knowledge of 
the fraud had he examined his canceled checks and made proper compari- 
sons, etc., and we held that, since he did not perform these duties, and 
thus ascertain the facts which he could have discovered and imparted 
to the bank, there could be no recovery. In McNeely Co. v. Bank of 
North America, 221 Pa. 588, 594, 70 Atl. 891, 20 L. R. A. (N. S.) 79, the 
present Chief Justice, after an exhaustive study of the wholesubject, speak- 
ing for this court, held that, when a depositor fails promptly to notify his 
bank of a forgery, he must be regarded as having withheld from it a 
substantial right, without regard to what might or might not have re- 
sulted from a prompt exercise of that right; for it is sufficient to know 
that such delay on the part of a depositor might well prejudice the bank, 
and it is not necessary for the latter to prove that it, in fact, did work 
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material harm. In Connors v. Old Forge Discount & Dep. Bk., 245 
Pa. 97, 101, 91 Atl. 210, 211, a depositor sued his bank to recover the 
amount of a check paid on a forged indorsement of the payee’s name. 
A nonsuit was entered because of a failure promptly to inform the de- 
fendant of the mispayment. It appeared that the depositor had sub- 
stantial grounds for suspicion, and actually did suspect the fraud about 
June 23d, or 42 days before he sent word to the bank, but it did not 
appear that he was certain of the forgery until the fourth day before 
such notice. In sustaining the nonsuit we said: 

“Notice was given August 5th, or 42 days after June 23d, when the 
appellant must have known that the indorsement of the payee was 


forged. It is idle in him to now contend, as he does, that he did not then 
know that the forgery had been perpetrated.” 


Lesley v. Ewing, 248 Pa. 135, 138, 139. 93 Atl. 875, is another instance 
where a depositor sued to recover the amount of a check paid on a forged 
indorsement of the payee’sname. While all of-the dates are not stated in 
the report of that case, yet an examination of the testimony shows them 
to have been as here given. It appears that the check there in question 
was issued February 7, 1907, to cover an investment by the depositor 
in a mortgage. In July, 1911, he received word that the mortgage was 
of doubtful validity, and positive knowledge of the fact that it was a 
forgery came to him prior to October, 1911. On October 10, 1911, he 
wrote the bank asking for his canceled checks, which were promptly sent 
to him. The depositor said he first knew that the check was a forgery 
on December 7, 1911. December 11, 1911, he notified the bank that 
he ‘‘was afraid the signature had been forged’’; and the next day he 
definitely informed it of the forgery. In holding there could be no re- 
covery we said that: 

With the knowledge in October, 1911, “that the mortgage was a 


forgery, he must have known the check payable to the order of the 
mortgagor had been negotiated by some one without authority.” 


In Union Nat. Bk. v. Franklin Nat. Bk., 249 Pa. 375, 389, 94 Atl. 
1085, 1089, reviewing these cases, we said. 


“The depositor was bound to give immediate notice of the bank of 
the forgery, and that the courts would not enter upon a speculative 
inquiry as to whether the bank could have bettered its condition if 
prompt notice had been given.” 


While, perhaps, in the last case the use of the word “‘prompt”’ might 
have been more suitable than immediate,”’ ‘‘yet in McNealy Co. v. Bank, 
supra, at page 594 of 221 Pa., at page 892 of 70 Atl. (20 L. R. A. [N. S.] 
79), we said it was the duty of a depositor to send notice of a forgery to 
the bank “‘at once.”’ 

On the foregoing authorities it is clear that the plaintiff failed in his 
duty of due diligence toward the defendant. At least 40 days before 
he notified the bank of the forgery he was aware that the note was in 
existence and that a fraud had been perpetrated upon him in connection 
therewith; yet, instead of following up this knowledge and taking ad- 
vantage of the known sources of information at hand, which of course, 
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would have disclosed the fact of the forgery and the name of the bank 
upon which the check was drawn, he saw fit to gain time for himself 
by filing an affidavit of defense, ‘‘on information and belief,’’ in the suit 
which was then pending against him on the note, wherein he endeavored 
to explain away the probability of the check having been used. If in 
making this defense the plaintiff depended for his information upon the 
previously mentioned conversation with Bleier, in which the latter is 
alleged to have informed him that the note had been destroyed and the 
check retired, he knew at the time of the affidavit that, as a matter of 
fact, the note had not been destroyed, and under the circumstances 
at bar he cannot now contend he was ignorant of the true facts concerning 
the check.. On the contrary, it must be held that the plaintiff failed 
to exercise due diligence and was so negligent as to preclude him from 
asserting a lack of knowledge which he could have had for the asking. 
The appellant contends, however, that the question of the plaintiff's 
lack of diligence, or negligence, was an issue for the jury, and not for 
the court. What is due diligence in giving a notice ofttimes depends 
upon the findings of the fact in the particular case, but, when the facts 
are fixed, that point is usually a matter of law for the court. Haly v. 
Brown, 5 Pa. 178; Nat. State Bank v. Weil, 141 Pa. 457, 21 Atl. 661; 
Iron City Bk. v. Ft. Pitt Nat. Bk., 159 Pa. 46, 28 Atl. 195, 23 L. R. A. 
615; Myers v. Southwestern Nat. Bk., 193 Pa. 1, 12, 44 Atl. 280, 74 Am. 
St. Rep. 672; Connors v. Old Forge Discount & Dep. Bk., 245 Pa. 
97, 101, 91 Atl. 210; Lesley v. Ewing, supra, 248, Pa. 139, 93 Atl. 875. 

In short, this case and the guiding principles which govern it, may 
be summarized thus: Under the circumstances at bar, as soon as the 
plaintiff became aware of the fact that a certified check was outstanding 
in his name, he was immediately fixed with the knowledge that he occupied 
a relation toward the certifying bank which, in law, gave him certain 
defined rights with corresponding obligations. At the time of the com- 
mission of the forgery, and for a long while thereafter, up to February 
12, 1914, the defendant bank was not put on notice even of the probability 
of fraud, and, as a consequence, it did not have an opportunity 
to protect itself; whereas the plaintiff then, or early in January, 
1914, at least had that notice consisting of the knowledge of facts 
which, by the exercise of due diligence, would have disclosed to 
him not only the forgery, but the identity of the drawee bank. If, 
through carelessness and indifference to the rights of others, the plaintiff 
failed to inform himself from known and readily accessible sources of 
information, the case must be viewed as though he had the knowledge 
which the exercise of ordinary diligence would have disclosed to him; 
hence, not having made any proper effort to afford the certifying bank 
that fair opportunity of protecting itself to which, under the law, it 
was entitled, he, and not the defendant, must suffer the loss. Finally, 
the facts leading to this determination being undisputed, a jury could 
not be permitted to draw a contrary conclusion; therefore the court 
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below was justified in entering judgment non obstante veredicto in 
favor of the defendant. 

As said by our late Brother Elkin in Lesley v. Ewing, supra, at page 
139 of 248 Pa., at page 876 of 93 Atl.: 


“It may be, as contended for appellants, that the rule of law held to 
be applicable to such cases in our own state is not in harmony with the 
rule adopted in some other jurisdictions.”’ 


But that the Pennsylvania law on this subject is not entirely out of 
harmony with other leading jurisdictions is made apparent by the 
following cases: Dana v. Nat. Bk. of Republic, 132 Mass. 156, 158, 159; 
Gloucester Bk. v. Salem Bk., 17 Mass. 33, 44, 45, 46; Leather M’f'rs 
Bk. v. Morgan, 117 U. S. 96, 115, 6 Sup. Ct. 657, 29 L. Ed. 811. 

The assignment of error is overruled, and the judgment is affirmed. 


——_— 


STOLEN BLANK CHECKS. 


Phillips v. A. W. Joy Co., Supreme Judical Court of Maine, February 4,1916. 96 Atl. Rep. 727. 











The defendant company was in the habit of leaving blank signed checks unguarded 
in its office. One of these was stolen and filled out for $113.75. The person who 
took the check, called up the plaintiff on the telephone and asked him if he would 
cash the check. The plaintiff, believing that he recognized the voice of the treasur- 
er of the defendant company, answered affirmatively, and later gave the person 
presenting the check the amount for which it called. It was held that under these 
circumstances the defendant was liable on the check. 





Report from Supreme Judicial Court, Penobscot County, at Law. 

Action by Moses T. Phillips against the A. W. Joy Company. On 
report. Judgment for the plaintiff. 

Argued before SavaGeE, C. J., and CornisH, Kinc, HALEy, Hanson, 
and PHILBROOK, JJ. 

John Wilson, of Bangor, for plaintiff. W.G. Mudgett, of Bangor, 
for defendant. 

PHILBROOK, J. The plaintiff is one of the ticket agents of the Maine 
Central Railroad Company at Bangor. On the evening of February 10, 
1915, while attending to his duties at the office of the company, his tele- 
phone bell rang, and he answered the call. He says he was as sure as 
one could be that the voice coming over the wire was that of Mr. Wheaton 
who, as the evidence shows, was acting manager of the defendant com- 
pany at that time. The sender of the message, whoever he might have 
been, asked the plaintiff if he would cash one of the defendant’s checks, 
stating that the funds of the defendant were locked up and there was a 
man who wanted a mileage ticket. The plaintiff consented, and in the 
course of 20 minutes or half an hour a man came to the window of the 
ticket office who presented a check for $113.75, payable to the order of 
Earl S. Woodbury, drawn on the Eastern Trust & Banking Company, 
and signed ‘‘A. W. Joy Co., by J. F. Wheaton, Treas.’”” The name of the 
company in the signature was printed, but the name and designation 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §151. 
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of the signer were written. In the upper left-hand corner were printed 
the name and business of the defendant company, and just below this 
printing, made by a protectograph stamp, were the words and figures 
‘“‘Not over one hundred twenty $120$."" The plaintiff asked the man if 
he were Earl S. Woodbury, and if he were the man about whom Mr. 
Wheaton telephoned, to both of which questions affirmative answers were 
given. The check bore the earmarks of genuineness, and plaintiff says 
he recognized the signature of Mr. Wheaton. Upon request, therefore, 
the mileage book was delivered, and the balance of the amount paid in 
cash; the check having been first indorsed by the payee. In due time 
the check was presented to the trust company, but payment was refused. 
While denying that he ever telephoned, as claimed by plaintiff, Mr. 
Wheaton admitted the signature upon the check to be his own, but said 
this check was signed by him in blank, and that after such signature 
it had been stolen, the date, amount, and name of the payee having 
been written in, and the protectograph stamp used, after the stealing. 
As soon as the theft had been discovered the trust company was directed 
not to pay the check when presented. Mr. Wheaton testified that it 
was his custom to sign enough checks in blank during the morning for 
use during the day, and that Miss Butler, the clerk and bookkeeper, 
filled in the dates, amounts, and names of the various payees as occasion 
demanded. The testimony shows that after such signature by Mr. 
Wheaton the check book was kept sometimes in the office safe, some- 
times in the drawer of a desk in the office, and sometimes on top of the 
desk. The plaintiff testified that the bookkeeper told him it would be 
easy for anybody to come in and abstract one of the checks while she 
was out making change for the men. This testimony was not contra- 
dicted by Miss Butler. Mr. Wheaton testified that there was nothing 
to prevent the general help from access to the office although either he 
or Miss Butler was supposed to be there all the time. On cross-examina- 
tion he stated that the office might have been left alone, that he had been 
in the store when there was no one in the office, and that there was no 
lock on the office door. Miss Butler, the bookkeeper, stated that occas- 
sionally the office had been left alone for 10 or 15 minutes, or perhaps a 
little longer at times. On cross-examination she said the check book 
was left on the desk quite often during business hours. 

It is claimed by plaintiff, practically admitted by defendant, and 
we have no hesitation in finding from the record of the case, that 
the plaintiff is a bona fide holder of the check for value, that he took 
it without notice of any facts which would impeach its validity between 
the antecedent parties, and that he took it under an indorsement made 
before the same became due. Goodman v. Simonds, 20 How. 343, 
15 L. Ed. 934. Under the decisions of some courts, whose opinions are 
entitled to great consideration, this would settle the controversy in 
favor of the plaintiff. 

But without discussing the facts the defendant claims that it is not 
liable, and cites one case, and only one, as its authority for nonliability, 
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viz., Salley v. Terrill, 95 Me. 553, 50 Atl. 896, 55 L. R. A. 730, 85 Am. 
St. Rep. 433. In that case the court upheld the doctrine that, when a 
negotiable security had been stolen from the maker before it had become 
effective as an obligation, by actual or constructive delivery, it cannot 
be enforced by a subsequent innocent holder. But in that case the court 
also held that there may be such gross carelessness or recklessness of 
the maker in allowing an undelivered note to get into circulation as 
will justly estop him from setting up nondelivery in defense when the 
paper is in the hands of an innocent third party. Except in cases of 
such negligence, there is conflict of authority as to the doctrine held in 
Salley v. Terrill, supra, but we are not now called upon to attempt a 
reconciliation of those authorities, since the case at bar, to our minds 
presents elements which readily distinguish it from Salley v. Terrill. 
In the latter case the paper, an order of payment of wages alleged to 
be due an employe, was completed in all its details, while in the case at 
bar there was only a signature upon a check, and all spaces for date, 
name of payee, and amount were left blank. 

In Abbott v. Rose, 62 Me. 194, 16 Am. Rep. 427, the defendant vol- 
untarily signed a blank out of which a promissory note was made 
when he supposed the blank was to be filled out for another purpose. 
In that case the court said: 

“The note, then, owed its existence to some instrumentality on his 
part. The perfected note was the result of his putting his name to the 
blank; a result which might have been contemplated as the natural 
and even probable effect of such an act. The signature contributed to 
that end very materially, and that end was reached by the confidence, 
misplaced though it was, which he had in the payee. If, then, this 
act resulted from negligence, or a want of due care on the part of the 
defendant, however innocent he might be, he would be responsible to 
any person equally innocent with himself who is injured by that act. 
This results not only when the person committing the fraud istheappoint- 
ed agent of the defendant, but where no such relation exists.” 

In the same case the court cited with approval the case of Trigg v. 
Taylor, 27 Mo. 245, 72 Am. Dec. 263, in which that court declared: 

“If, however, a bill, note, or check is so negligently drawn, with 
blank spaces left for the addition of other words or figures, that altera- 
tions can be made so as not to excite suspicion, the loss ought to fall on 
the person in fault, according to the familiar rule that, when one of 
two persons must suffer by the act of a third, the one who-affords the 
means to the wrongdoer must sustain the loss.” 

Our court further added that upon this question of negligence it 
can make no difference that the party did not intend to deliver a note, 
and further said that, if the delivery itself was through a want of care, 
the effect is equally injurious as if the delivery was intentional, but 
with blanks carelessly left unfilled. 

In Kellogg v. Curtis, 65 Me. 59, the court said, referring to Abbott 
v. Rose, supra: 

“It was there held that a person who negligently signs and delivers 
to anothera * * * blank note, not knowing it to be such, but sup- 
posing it to be some other agreement, was liable thereon, if the blanks 
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were afterwards wrongfully filled, and the note then transferred to a 
bona fide holder for value, without notice of the fraud.”’ 


Through all these cases, and those holding similarly there runs a 
distinction between a completed piece of commercial paper with all 
its blanks filled, including the name of the payee to whom delivery 
had not been made, either actually or constructively, and a paper signed 
by the maker with blanks left unfilled as in the case at bar. The element 
of negligence on the part of the signer also plays an important part. 
It is conceded that this check was signed in blank. Was there such 
negligence on the part of the defendant company or its agents as will 
permit this plaintiff to recover? The case seems to show quite clearly 
that the check book was left about the office in such a way that this 
check was, in fact, undoubtedly stolen, and, as we have already seen, 
according to the plaintiff's undisputed testimony, the bookkeeper 
admitted that ‘it would be easy for anybody to come in and abstract 
one of the checks.’’ Under all the circumstances it seems to us, in view 
of the character of the paper stolen, its condition as to signature when 
stolen, the negligence in leaving the signed checks in such environment 
that theft was easy, and the apparent care of the plaintiff before cashing 
the check, that we should apply the rule of estoppel noted in Salley 
v. Terrill, supra, as well as the rule that, when one of two innocent 
persons must suffer by the act of a third, he who has enabled such person 
to occasion the loss must sustain it. 

Judgment for plaintiff for $113.75, with interest from date of the writ. 


ISSUING DUPLICATE. PROMISSORY NOTES. 


Farmers’ Bank v. Crawford et al, Supreme Court of South Carolina, March 2,1916. 88S. E. Rep. 13. 








The defendant issued promissory notes and the payee sold them to the plain- 
tiff for value. Subsequently, upon the payee’s representation that the notes had 
been lost, the defendant gave other notes in their place without requiring a bond 
of indemnity to save him harmless on the original ones. It was held that the de- 
fendant was liable on the notes in the hands of the plaintiff, even though he had 
paid the duplicate notes before learning that the originals were held by the plaintiff. 





Appeal from Common Pleas Circuit Court of Edgefield County; 
R. W. Memminger, Judge. 

Actions by the Farmers’ Bank against J. R. Crawford and another 
and against C. W. Crawford. From judgments for plaintiff, de- 
fendants appeal. Affirmed. 

B. E. Nicholson, of Edgefield, for appellants. Wm. N. Graydon, of 
Abbeyville, for respondent. 

Watts, J. These cases were suits on promissory notes which were 
given to John L. Talbert on June 7, 1912, for $278.50 and $110, and pay- 
able to the order of John L. Talbert on November 1, 1912. The notes 
were given for fertilizers sold by John L. Talbert to the defendants. The 
form of the notes was that used by the Farmers’ Bank of McCormick, 
the plaintiff herein. The plaintiff alleges that it acquired the notes 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 227. 
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from Talbert for value the day they were given, and allege that they 
were innocent purchasers for value of the same without notice of any 
defenses to the same. The defendants admit execution of the notes 
sued on, and allege that after making of notes that Talbert falsely and 
fraudulently represented to them that he had lost the notes, and induced 
them to give other notes payable October 15, 1912, for the same amounts, 
and that they had paid these latter notes, and allege that the plaintiff 
had negligently and carelessly failed to notify the defendants that it 
held their notes, and thereby that the defendants were induced to pay 
the second notes given by them to Talbert. At the close of the evidence 
in the case, upon motion of plaintiff’s attorney, his honor, Judge De 
Vore, before whom the case was tried, directed a verdict for the plaintiff, 
and after entry of judgment the defendants appeal, and by 9 exceptions 
impute error on the part of his honor in doing so. These exceptions 
raise the points that there was testimony to sustain the defenses set up 
in answer of payment and fraud on the part of Talbert in obtain- 
ing the notes and collusion on the part of the bank; that the bank was 
guilty of negligence and laches under all the circumstances of the case; 
that it should not be permitted to recover against the defendants; and 
that the bank was not an innocent purchaser for value without notice. 

The defendants, when they executed a promissory note and parted 
with it, no matter what the understanding between the parties were, 
ran the risk of having to pay it when it turned up in the hands of an inno- 
cent holder, as was said by a judge of this state, when a person executes 
a negotiable promissory note and parts with it. It is like turning a fish 
loose in a stream, where the public are entitled to fish; whoever catches 
it is entitled to enjoy it. These defendants give their negotiable notes 
to Talbert and put it in Talbert’s power to dispose of them. They put 
it in Talbert’s power to put the notes on the market. He did so by dis- 
posing of them to the plaintiff. Later, Talbert told them the notes were 
lost, they took Talberts word for it, and gave him notes in place of them. 
They took no steps to protect themselves by making it appear by the 
notes that they were given for lost notes, neither did they require of 
Talbert an undertaking to indemnify them in case the lost notes turned 
up. It does seem hard to satisfy good business men of the danger of 
giving negotiable notes unless they fully intend to pay that particular 
note. The numerous authorities of this court that lay down this doctrine 
ought to convince the public of this. The recent cases of Bank v. Seymour 
91 S. C. 305, 74 S. E. 648; Bank v. Wallace, 97 S. C. 52, 80 S. E. 460; 
Commerce Trust Co. v. Grimes, 98 S. C. 220, 82 S. E. 420; Bank v. 
Stackhouse, 91 S. C. 455, 74S. E. 977, 40 L. R. A. (N.S.) 454; Edens v. 
Gibson, 100 S. C. 353, 84 S. E. 1005. 

The onus was on the defense to show that the plaintiff was not an 
innocent purchaser without notice. They have failed to do so. Mere 
suspicion that the note is defective is not sufficient; they must prove 
bad faith on the part of the holder. 

There is nothing in the exceptions that convinces that the judge was in 
error. All that the circumstances show, and the inference to be drawn 
from the testimony, is that the defendants were overreached, not by the 
plaintiff, but by Talbert, and their own carelessness and lack of caution 
and care on their part; that the plaintiff acquired the notes in good faith 
for value before maturity and are innocent purchasers and entitled to 
recover. 

The evidence fails to convice that the plaintiff was guilty of such 

negligence or laches that would estop them for recovering, and under 
the evidence the defendants failed to show any defense that would de- 
feat the plaintiff’s claim, and we see no error on the part of his honor 
in directing the verdict. All excetions are overruled. Judgment affirmed. 





Modern Banking and Trust Company Methods 
BY 


WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVII. (Continued). 


THE SAVINGS INTEREST. 


The busiest times in every savings department are usually the periods 
for crediting the interest. In most banks and trust companies, the 
interest is credited to the savings accounts only twice a year, and this 
is generally accompanied with a great amount of work, especially in the 
larger institutions. Not only does it require considerable work to ascer- 
tain the amount of interest due each depositor and place it to his credit, 
but it is also quite a task properly to take care of the large number of 
depositors who usually call at these semi-annual periods. As a rule, 
the majority of the depositors call as soon as possible after the interest 
dates to have the interest entered in their pass books, and many deposits 
and withdrawals are also made at these times. 

It is therefore apparent that methods must be employed which will 
facilitate the work on these occasions and enable it to be done quickly 
and accurately, with the least amount of labor. As this is a matter 
which concerns every savings department, we will consider some of the 
up-to-date methods used in ascertaining the interest and crediting it 
to the depositors’ accounts. The usual requirements regarding the 
payment of interest. on savings accounts will not be discussed here, as 
these were given in the set of rules and regulations in the first part of 
this chapter. 


WHEN THE WORK OF CALCULATING THE INTEREST IS BEGUN. 


In order to have the interest ready to credit to the depositors’ accounts 
on the interest date, it is necessary to begin the work of calculation a 
few days before that time. The length of time required to do this work, 
of course, depends on the number of accounts and the clerks available. 
In the larger institutions, the work is generally begun a week or two 
before the interest date. 


ASCERTAINING THE AMOUNTS TO DRAW INTEREST. 


The first step in the calculation of the interest is to find out from each 
account in the ledger the amount to draw interest for six months, the 
amount to draw interest for five months, for four months, and so on, 
and to tabulate this information. In determining these amounts, some 
banks deduct the last withdrawal from the last deposit. This method 
is compulsory, I understand, in Massachusetts. However, as will be 
seen from rule five previously given, many banks deduct the withdrawals 
between interest dates from the first deposits made during the period. 
It is argued that this practise discourages depositors from making any- 
thing but absolutely necessary withdrawals, and thus it not only benefits 
the bank, but also the depositors, by making them more saving. 





458 THE BANKING LAW JOURNAL 


E THE INTEREST SLIP. 

For the purpose of assembling the amounts as to time and cal- 
culating the interest, a form called the interest slip is generally used. 
One slip is used for each account. The following illustration shows a 
good form of this kind, which provides a very short method of figuring 
the interest: 


INTEREST ON SAVINGS ACCOUNT 











Divide by4 - - - - - 





Rate3 % 
Add } Rate 344% 





Credit - - | 
| 





A week or so before the interest date, the amounts are assembled on 
these slips from the accounts in the ledger, and if any withdrawals are 
subsequently made, the slips are changed accordingly. The amount to 
draw interest for six months is written before the number 6 on the slip, 
the amount to draw interest for five months before 5, and so on. If the 
bank uses the three column balance ledger, previously described, this 
work should be comparatively easy. 


FIGURING THE INTEREST. 


After the amounts have been properly assembled on the interest slips, 
they are then ready for the interest to be calculated. There are different 
methods of arriving at the amount of interest to be credited, and each 
bank must decide which one is best suited to its needs. Some banks 
figure out the interest by a method similar to the one shown on the above 
form, others use interest tables which have been specially prepared for 
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that purpose, and still others do the calculations mentally, when the 
rate is such as to enable the work to be done rapidly and with ease. 

In figuring the interest by the method shown on the above form, the 
amount before the number 6 is multiplied by six, the amount before 
5 is multiplied by five, and soon. The total is then divided by four, and, 
by placing a decimal point two places to the left, the result shows the 
interest due on that account at the rate of 3% per annum. If interest 
at 314% is desired, one-sixth of the amount of the interest at 3% is 
added and the result is the amount of interest due at 344%. 


INTEREST TABLES. 


When an interest table is used, the interest for each amount on the 
slip is obtained from the table and inserted after the amount in the right- 
hand column. Thus the interest on the amount drawing interest for 
six months is obtained from the table and inserted after the number 6 
on the slip, and the interest on the amounts for five months, four months, 
and so on, are also likewise obtained. These different amounts of in- 
terest are then added up and the result is the total amount of interest 
to be credited to that account. 

It is, of course, obvious that where interest tables are used, the interest 
slips need only provide for assembling the amounts and insertion of the 
interest, and need not show any scheme for figuring the interest, as 
appears on the above form. 

A very convenient table, showing the interest for the different months 
on the amounts which most frequently occur in figuring savings interest, 
has been prepared by Mr. Joseph A. Rouveyrol, of the Mississippi 
Valley Trust Company, St. Louis, and has been used with a great deal 
of satisfaction in the savings department of that institution. It is repro- 
duced on pages 460-461. 

This table is printed on a single sheet of paper, and occupies a space 
about 27 inches long and 9 inches wide. The table will be found more 
convenient if the interest is printed in red ink and the principal in 
black ink. 

It is said that, by the use of this table, the interest for the different 
amounts can be placed on the interest slips and the total amount of 
interest ascertained in much less time, and with greater accuracy and less 
labor, than by the method of figuring out the interest or by the use of 
tables having several pages. 

The table here shown is prepared for use by banks which pay interest 
semi-annually at the rate of three per cent per annum, but it can be 
worked out on any other basis desired. 


ENTERING THE INTEREST IN THE LEDGER. 


In order to have the interest on the ledger and ready to pay out or 
enter in the depositors’ pass books on the interest date, it is the custom 
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among banks to enter the interest to the credit of the depositors’ accounts 
and extend the new balances the evening before the interest date. 
The interest is usually entered in the ledger in red ink, so as to distinguish 
it from the other deposits. 

When crediting the interest to the respective accounts in the ledger, it 
must be remembered that all the withdrawals from an account made 
since the amounts were taken from the ledger must be deducted from the 


or interest slip and the amount of the 
ae _—— interest changed accordingly. As 
: deposits made after the fifth of the 


month do not draw interest until 
the first of the following month, 
the amount of interest will not 
be affected by any deposits made 
after the figures were taken off of the 
ledger. 

PROVING THE ENTRIES IN THE 

LEDGER. 

After the interest has been cred- 
ited to the accounts in the ledger, 
the work done in the ledger must 
be proved. The first step is torun off 
on an adding machine the amounts 
of interest as shown by the interest 
slips and then run off the amounts 
of interest as shown by the ledger. 
The.two totals should agree, and if 
they do, it shows that the interest 
has been transferred correctly. 

It is next necessary to see if the 
extensions have been made cor- 
rectly, so the new balances in the 
ledger are then run off. This total 
should agree with the previous bal- 
ance of the ledger plus the interest. 

The ledgers should be in balance when the bank opens for business 
on the morning of the interest date, and if any errors have been made, 
they should be found and corrected before that time. 


ENTERING THE INTEREST IN THE PASS BOOKS. 


In order to keep all the depositors from coming in on the first interest 
day, most banks have a rule which provides that interest credited on 
the bank’s books will not be payable to a depositor or entered in his pass 
book until on or after the fifth day following such credit. This rule is 
seldom enforced, but it has a tendency to keep many depositors away 
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until after the fifth of the month. In this way, the rush at this time of 
the year is distributed over a number of days. 

When a depositor comes in to have the interest credited in his pass 
book, he hands the pass book to the bookkeeper, who turns to the 
depositors’ account in the ledger, enters the amount of interest in red 
ink in the pass book, checks the amount in the ledger to show that it 
has been entered in the pass book, and then returns the book to the 
depositor. 5 


INTEREST SLIPS SHOULD BE CAREFULLY PRESERVED. 


After the interest has been credited on the ledger, the interest slips 
should be carefully bound together in their numerical order, dated and 
safely filed away, where they may be easily referred to. Depositors 
sometimes ask questions about their interest, and these slips should be 
available for reference if desired. 


LOST PASS BOOKS. 


It not infrequently happens that a depositor loses his savings pass 
book. As soon as this fact is discovered, he should notify the bank, so 
as to put it on guard against paying on the presentation of the book. 
Unless the depositor does this, he might have to sustain the loss should 
the bank pay the improper holder of the book. Most banks have a rule 
like the fifth previously given, stating that payments made by the bank 
to one holding the pass book shall be binding on the owner of the book, 
unless the owner has, prior to the payment, notified the bank in writing 
that his book has been lost, stolen or destroyed and requested the bank 
not to make payment on presentation of the book. 


NOTICE OF LOSS OF PASS BOOK. 


In order that these notices may be uniform in size and easily filed, 
as well as for the convenience of the depositors, many banks have a 
special form for this purpose, printed on cards, so all the depositor has 
to do is to insert the number of the pass book, the date, and sign his name. 
The following is a good form of such notice. 


NATIONAL BANK OF PROSPERITY: 


According to regulations I herewith notify you that 
my Savings Pass Book No has been lost, 
stolen or destroyed, and hereby request you not to make 
payments on presentation of such book. 


Depositor 


When a notice of this kind is received, the depositor’s signature 
card is immediately taken out of the file and a “‘stop payment” dummy 
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card inserted in its place, so if the book is presented for payment, when 
the teller goes to compare the signature, he will be reminded of the 
circumstances surrounding that pass book. The signature card and notice 
are then placed in another file provided for that purpose. A no- 
tation should also be promptly made on the depositor’s account in 
the ledger stating that the pass book has been reported lost and giving 
the date of the notice. 


NOTICE THAT PASS BOOK HAS BEEN FOUND. 

Banks should be very cautious about issuing another pass book in 
place of a lost one, and every effort should be made by the depositor to 
find it before this is done. It is a good plan, when a customer notifies 
the bank that he has lost his pass book, to request him to go home and 
renew his search. This is often rewarded with the joyful discovery of 
the book. If the book is found, the depositor should promptly notify 
the bank and cancel his previous instructions. Many banks also have 
a form for this purpose, and it is generally printed on the back of the 
card shown above. The wording of this form is usually like the following: 


NATIONAL BANK OF PROSPERITY: 


Referring to my notice on opposite side of this card, 
I hereby request you to cancel said instructions, as I am 
now in possession of said pass Book No... ._..---.....-...- 


Depositor 
St. Louis, 


REQUIREMENTS FOR ISSUING NEW PASS BOOK. 


It often happens, however, that the depositor is unable to find his 
pass book, and so requests another book or the amount to his credit. 
In this event, the practice in many banks is to require the depositor to 
advertise in a newspaper the fact that his pass book is missing, and if 
it is not procured by that means, then to issue him another book or pay 
him the money upon his furnishing an affidavit and indemnity bond, 
together with a written discharge. In some instances, banks do not 
require advertisement of loss or ask for a bond, but pay upon the de- 
positors affidavit and written discharge. 


PURPOSE OF THE INDEMNITY BOND. 


The purpose of the bond is to protect the bank, should the first pass 
book ever be found and presented for payment. As will be seen from 
rule 4 previously given, the by-laws of many banks and trust companies 
provide for the taking of an indemnity bond in such case. However, 
if the depositor is unable or refuses to furnish an indemnity bond, it 
appears that the bank cannot legally withold the payment of his 
deposit if he properly establishes his indentity. As this question is of 
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considerable importance to all banks and trust companies that have 
savings departments, and to all savings institu:ions, a rather full quo- 
tation is here given from the case of Bayer vs. Commonwealth Trust 
Company (126 S. W. Rep. 268), which was decided in 1910. In this 
case, the court states when the institution is justified in demanding an 
indemnity bond and when it is not. The question of identity decides 
the matter. In this decision, it is stated as follows: 

“The very purpose of the organization of savings banks is to accommo- 
date people of small means, and it goes without saying that many of 
these people might be unable to furnish bond at all, and hence, if the 
rule requiring an indemnity bond to be given before the repayment of 
money in case of the loss of # pass book was a condition precedent to 
be complied with in all cases, many instances would arise in which the 
party would be compelled to lose his money, and the defendant would 
be enriched to that extent. The evident intent of the provisions of the 
statute above quoted was to place it in the power of institutions of the 
character of this defendant to protect themselves against imposition 
and loss; but they must receive a reasonable construction and the rules 
adopted under them must also receive a reasonable construction, and 
when it is clear that the purpose to be accomplished by them, which 
is the security to defendant against loss, can be fully accomplished 
without requiring the production of a bond, then they should not be 
permitted to withhold the money because the bond is not furnished. 

“The reason which justified the adoption of the rule requiring bond 
before payment of money, after the loss of a pass book, is the necessity 
for protecting defendant against the possibility of being compelled to 
again pay should some other person produce the pass book. It logically 
follows that when, in a given case, the defendant has no reason to fear 
that any loss might occur in that way, then there would be no reason for 
requiring the bond. These pass books are not negotiable. Hence, 
if the amount deposited was paid to the person who deposited it before 
receiving notice of the transfer of a pass book, such payment would be 
an absolute protection to the defendant against any demand that might 
subsequently be made by one having the pass book in his possession, so 
that the real necessity for requiring bond in such a case would be to 
protect the bank in case a mistake was made in the identity of the person 
to whom they were paying the money. In this case, there was no ques- 
tion about the identity of the depositor. The officers of defendant were 
fully satisfied that he was the right party, and that his pass book had 
been lost or stolen, and under these conditions it would seem entirely 
useless to require the depositor to give a bond to protect the defendant 
against a repayment of the money when no such contingency could be 
made possible. Had there been any question as to the identity of the 
depositor, then in that event, the right of defendant to insist on the 
bond of indemnity would have been absolute, and plaintiff could not, 
and ought not to have recovered the money until the bond was furnished; 
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but, under the evidence in this case, the court was justified in holding 
that the bond should not have been required.” . 

From the above, it would seem to be a good plan to have a rule re- 
quiring an indemnity bond, because there may be times when such a 
requirement is necessary to protect the bank, and whenever the occa- 
sion warrants, the institution can waive the rule. When it is wise to 
waive the rule is set out in the above quotation. 

The forms for the advertisement, affidavit, indemnity bond, etc., 
used in this connection, are generally provided by the banks. 


THE ADVERTISEMENT. 


The wording of the advertisement, a#provided by many banks, is as 
follows: 


Savings Pass-Book No of the Modern Trust Company 
is missing. Any person having a claim to it is hereby called 
upon to present the same within ten days, or submit to having 
said pass-book cancelled, and a new one issued. 


AFFIDAVIT AND INDEMNITY BOND. 


The affidavit and indemnity bond are usually combined in one form, 
as shown in the following illustration: 


do SOLEMNLY SWEAR that I am the depositor and only lawful 
owner of Pass-book No issued by the 

NATIONAL BANK OF PROGRESS 
on or about 
that I have not in any way disposed of said pass-book, nor of 
my interest in the deposits therein; that said pass-book has 


and I am unable to produce the same. 

AND, if the National Bank of Progress shall transfer to 
another book, or shall pay to me or to my order 
__ eae aN on eet ee a AR Oe a ee ee On OO 


The amount due me as shown by said book; then I, the depositor 


as surety, do jointly and severally agree to hold the Bank harm- 
less from any claim thereon, and to repay to it any moneys, loss 
damage or expense of any kind which it may pay by reason of 
any such claim; and I, the surety, do solemnly swear that I am 
RN IEE REA AR ELE ee Oe ee SS Te SPO ee Or ENE 
in property not exempt from execution. 


Sworn, subscribed and acknowledged before me, this 
, by the depositor and by the 


Notary Public, City of St. Louis. 
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If the pass book has been recovered through the advertisement, the 
depositor should notify the bank of this fact by signing the card pre- 
viously shown. 

If the pass book has not been recovered within a reasonable time, say 
two weeks, and the bank requires a surety bond before making payment, 
the depositor procures someone to act as surety on his bond and both 
execute the bond and affidavit before a notary public. The depositor 
then calls at the bank, exhibits the newspaper containing the advertise- 
ment, and the affidavit and bond, and requests another pass book or 
the amount of his deposit. 

When a surety bond is not required, the form here shown is changed 
so as simply to provide for the depositor’s affidavit and promise to in- 
demnify the bank against loss, the references to the surety being crossed 
out. 


RECEIPT FOR PAYMENT OF LOST PASS BOOK. 


If the affidavit and indemnity bond are satisfactory to the bank, it 
requests the depositor to sign a special form of receipt, in full payment 
and discharge of the lost pass book, It is a good plan to have this re- 
ceipt printed on the reverse side of the bond. This may be conveniently 
done on the usual size of withdrawal receipt. The usual form of such 
receipt and discharge is as follows: 


New York, 
DOLLARS CENTS 


NATIONAL BANK OF PROGRESS 
Savings Department. 

In pursuance of my affidavit on this paper, and in full payment and dis- 
charge of Pass-book No , I hereby acknowledge the receipt, in man- 
ner stated below not stricken out, of. Dollars. 

1. In Cash. 
2. In check to my order. 
3. By transfer to book 


Aiter this receipt has been filled out and the depositor’s identity 
established, if he wants his money, he then proceeds to the savings 
paying teller’s window, and it is handed to him. The receipt and bond 
then go through the same channels as the other withdrawal receipts, 
and the paper containing them is filed in its numerical place with the 
other receipts. 
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THE TRANSFER SLIP. 


In case the depositor wants another pass book and not his money, 
the bank fills out a transfer slip, showing the date, depositor’s name, 
address, balance, and number of the lost pass book. The following 
illustration shows such a form: 


TRANSFER, 


On Affidavit of Loss of Book. <a 
DOLLARS CENTS 


Name of Depositor Book No 





Trans. from 


Interest from 


gE I IO een eb ME ee Do eee 


This transfer slip is then handed to the savings receiving teller, who 
issues the depositor another pass book and enters the new number on 
the slip. The transfer slip then goes through the same channels as the 
deposit tickets, and is filed in its numerical place with them. 

When this transfer slip is used, the receipt for the amount of the lost 
pass book must go to the savings paying teller and be entered up by 
him the same as if the actual money was paid to the depositor. 


MARKING THE ACCOUNTS. 


When another pass book is issued in the place of a lost one, the old 
account in the ledger should be ruled up and closed, and it is a good plan 
to mark it; ‘Transferred to Account No....... ; bond given.” The 
new account should also be marked: ‘‘Transferred from Account No... . 
In this way, the connection between the two accounts can be easily traced 
should it ever be subsequently desired. 

(To be continued) 


” 














THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


Vil. COLLECTION OF CHECKS. (Continued.) 


§ 177. Rights of Correspondent Bank upon Failure of Initial Bank. 

This section deals with those cases in which a bank, receiving out-of- 
town checks for collection, forwards them to a correspondent bank and 
fails before the collection is completed. The question is whether the 
correspondent bank is entitled, upon such contingency, to apply the 
checks or their proceeds to the satisfaction of a: debt owing to it from 
the initital bank. The correspondent bank’s rights in this regard 
depend upon whether it has obtained title to the checks in question. 
In general it may be said that the correspondent bank is entitled to 
assume that title to the checks was in the initial bank, unless it has notice 
to the contrary or is put upon inquiry by the surrounding circumstances. 
If the check is indorsed “for collection’’ the correspondent bank is 
thereby put upon notice that the depositor intends to retain title to 
the check. But, if the check bears unrestricted indorsements, the cor- 
respondent bank is entitled to deal with it on the assumption that it 
belongs to the initial bank. It may apply it to a debt owing to it from 
the initial bank, or, if it has given value for the check, it may enforce 
it against the drawer or the other parties to the check. 





§ 177. Rights of Correspondent Bank on Failure of Initial Bank. 
In the collection of out-of-town checks it is customary for the bank 
receiying the checks in the first instance to forward them to their destina- 
tion for collection through one or more correspondent banks. When 
the bank in which the check is deposited, or the initial bank, as it is some- 
times called, fails and passes under the control of a receiver or some state 
banking official before the collection is completed, a dispute is quite 
likely to arise as to the ownership of the check or its proceeds. Some- 
times the depositor of the check and the initial bank are the parties to 
this dispute. The depositor claims that the check or its proceeds, as 
the case may be, belong to him. On the other hand, the receiver of the 
insolvent initial bank contends that the check or its proceeds form part 
of the assets of the defunct institution and that the depositor must come 
in and share with the other creditors in the general fund in his hands. 
This question was discussed in the article of this series which appeared 
in the last month’s issue of the JoURNAL. 
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In many cases of this kind no claim is made by the depositor. It may 
be that he has been permitted to draw the amount of his deposit prior 
to the collection of the deposited check; or he may have deposited the 
checks in question against a previous overdraft; or he may have been 
indebted to the bank upon a loan or otherwise prior to the making of the 
deposit. Under such circumstances, of course, the depositor has no 
claim to advance against the failed bank. 

There are cases involving the failure of the initial bank wherein the 
correspondent bank becomes a party to the dispute. In these cases, 
it generally appears that the initial bank is indebted to the correspondent 
bank and the latter asserts its claim or title to the proceeds and its right 
to apply the amount of the check on such indebtedness, as against the 
initial bank or as against the depositor. As a general rule, it may be 
said that the correspondent bank is entitled to assume that title to the 
checks is vested in the initial bank unless it has notice to the contrary, 
or is put upon inquiry andhas the right toset off the proceeds of thechecks 
in its hands against the indebtedness owing to it by the initial bank. 

If a check is indorsed by the initial bank or the depositor ‘‘for collec- 
tion” thecorrespondent bank isthereby put upon notice that the depositor 
intends to retain title to the check. If, on the other hand, the check 
bears a blank or other unrestricted indorsement, the correspondent 
bank is entitled to deal with it as though it belonged to the initial bank. 
The correspondent bank may, by parting with value, become a holder of 
the check in due course and as such be entitled to maintain an action 
on the check against the drawer. 

An interesting case involving this point, arising out of the failure of 
the Carnegie Trust Company of New York City, has quite recently 
been decided by the Appellate Division of the New York Supreme 
Court, German National Bank of Cincinnati v. The Carnegie Trust Co., 
158 N. Y. Supp. 222. In this case, it appeared that the plaintiff, a 
Cincinnati bank and the defendant Carnegie Trust Co. had a reciprocal 
arrangement whereby each made collections of checks and drafts for 
the other, the plaintiff in Cincinnati and its vicinity and the Carnegie 
Trust Co. in New York and its vicinity. Under the arrangement between 
the two banks the plaintiff was required to transmit daily to the defend- 
ant trust company the amount of items-sent to it by the trust company 
for collection irrespective of whether they had been collected. The 
evidence showed that the items transmitted by the trust company 
to the plaintiff had been deposited by the trust company’s cus- 
tomers in their respective accounts not for collection merely, but for 
credit. The Carnegie Trust Co. thus became the owner of the items 
deposited. And when the plaintiff received the checks and drafts, and 
before collecting them, sent its check daily to the Trust Company for 
the amount of the checks, it became the owner of the checks. 

On January 3, 1911, under the arrangement referred to, the Trust 
Company sent to the plaintiff in Cincinnati for collection checks and 
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drafts amounting to $2955.40. Immediately upon receipt of these 
items, and on January 5, 1911, the plaintiff mailed to the Trust Company 
its check for $2953.92, the amount of the remitted checks less commis- 
sions. The check was received at the Trust Company’s office on January 
7, 1911, after the superintendent of banks had taken possession of the 
Trust Company. The superintendent took possession on January 7, 
1911, and finding this check in the mail immediately caused it to be 
certified by the First National Bank on which it was drawn. 

Before this check was collected by the superintendent of banks, the 
First National Bank of New York, the drawee received a telegram from 
the Cincinnati Bank directing it to stop payment. The object of the 
Cincinnati Bank in attempting to stop payment was to apply the pro- 
ceeds represented by the check to the satisfaction of an indebtedness 
owing it to by the Carnegie Trust Company. The superintendent of 
banks thereupon commenced action against the First National Bank 
on the certified check. It was held that the First National Bank was 
liable upon its certification and that it could not resist payment in order 
that the Cincinnati Bank might avail itself of any right of set off that 
it might have against the Carnegie Trust Company. This case is known 
as Carnegie Trust Company v. First National Bank, 213 N. Y. 301, 107 
N. E. 693. 

This method of securing its right of set off having failed, the Cincinnati 
Bank commenced the present action against the Carnegie Trust Co. to 
recover the proceeds in its hands. It is clear that, under the circumstance 
here presented, if the plaintiff bank had not mailed the check in question 
it would have been entitled to set off the amount against the debt owing 
to it from the defendant Trust Company. The defendant contended 
that, admitting that the plaintiff had such a right of set off, it lost it 
by forwarding the check to the Trust Company and by the subsequent 
certification of the check. The question presented turned on this point, 
that is whether the plaintiff surrendered and waived its right of set off 
by forwarding the check. The court decided that the plaintiff had not 
thereby lost its right of set off and was entitled to recover the amount of 
the check. The grounds upon which this conclusion is based, are set 
forth in the following quotations from the opinion of the court. 

“When the plaintiff bank forwarded the check on January 5, 1911, 
it was in payment of a debt due from it to the Trust Company. At 
that time it had no knowledge of the insolvency of the Trust Com- 
pany, and the superintendent of banks had not yet taken possession 
of its business, nor was its insolvent condition generally known. 
When the check reached the offices of the Trust Company on Janu- 
ary 7, 1911, the superintendent had taken control of its affairs. Al- 
though the insolvency of the corporation was not legally asserted un- 
til the morning of January 7, 1911, it probably had been insolvent for 
several weeks before that date. The check was found that morning 
by the superintendent of banks inclosed in a letter addressed to the 
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Trust Company. The check was made payable to the Trust Com- 
pany and addressed to the Trust Company, not to the superintendent 
- of banks. Immediately upon finding the check in the mail the super- 
intendent caused the check to be certified by the First National Bank 
of New York. 

“Of course, if plaintiff’s check had been received by the Trust Com- 
pany itself and had gone into the Trust Company’s-assets, there would 
be no question of offset raised. The check would have discharged 
the indebtedness. But here it was received by the superintendent, 
representing not alone the Trust Company, but the plaintiff as well, 
and he is bound to respect and protect the rights of the plaintiff as 
they existed at the moment he took charge of the Trust Company. 
Those rights became fixed by his act of taking possession, and nothing 
took place thereafter to change the relation of the parties to each other. 
At this time there were existing mutual debts between the parties. 

“The plaintiff had mailed the check in ignorance of the insolvency of 
the Trust Company and before the superintendent took charge. Pre- 
sumably it would not have been mailed, had plaintiff known of the in- 
solvency; and we can assume that under the circumstances it would 
not have sent the check to the superintendent, but would have rested 
upon its right of offset in a future adjustment of its indebtedness to 
the Trust Company. The superintendent holds the proceeds of this 
check solely because of the plaintiff’s ignorance of the Trust Com- 
pany’s condition, and we think that it would be unfair and inequitable 
to allow the superintendent to treat this check as a payment of plain- 
tiff’s debt to the Trust Company, and thus require the plaintiff to pay 
its debt in full while permitting the Trust Company to pay only in 
part. 

“Our conclusion is that the plaintiff has not lost its right of set-off, 
and that, as the superintendent collected the amount of the check and 
now holds the proceeds, those proceeds are impressed with a trust 
in favor of the plaintiff and should be paid to the plaintiff. Nor does 
this disposition of the case result in giving the plaintiff an unlawful 
preference over other creditors. of the Trust Company, since it gives 
it no greater claim against the assets of the company than it had be- 
fore it mailed the check. The money adjudged to be returned is really 
the property of the plaintiff.” 

In a case where the action was by the payee of a check against the 
correspondent bank it appeared that the payee had indorsed the check 
in blank and deposited it in his bank. On the same day that bank trans- 
ferred the check to the defendant bank to which it was indebted and the 
check was applied to the reduction of the indebtedness. On the follow- 
ing day, the bank in which the check was deposited failed. It was held 
that the defendant obtained good title to the check, and, not having any 
knowledge of the insolvency of the initial bank, was entitled to the check 
and was not liable in any way to the plaintiff. Hoffman v. First Nat. 
Bank, 46 N. J. Law 604. 





LAW OF BANKING 473 


Depositors of checks can protect themselves from consequences of 
this kind by indorsing their checks ‘‘for collection.”” By so indorsing, 
notice is given to subsequent takers that title to the check remains in 
the indorser. 

In Hoffman v. First National Bank, 46 N. J. Law 604 it was said: 
“The words ‘for collection’ appended to an indorsement limit the effect 
which the indorsement would have without them, and warn subsequent 
takers that the purpose of the indorsement, though in blank, is not to 
transfer the ownership of the paper or its proceeds. Such an indorsement, 
is intended, not to give currency and circulation to the paper, but to 
have an effect precisely the reverse, i.e., to prevent further circulation, 
and to limit the authority of the holder to the act of collection, for the 
benefit of the indorser.”’ 

In Branch v. United States Nat. Bank, 50 Neb. 470, the plaintiff 
indorsed in blank a check payable to his order and delivered it to the 
C bank for collection. The C bank indorsed it “‘collect for account of 
C bank”’ and forwarded it to the defendant bank by which it was collected 
and credited against an overdraft of the C bank. The following morn- 
ing the C bank was placed in the hands of a bank examiner. It was held 
that while the blank indorsement by the plaintiff invested the C bank 
as apparent owner, the indorsement for collection by C bank gave the 
defendant only such title as would enable it to demand payment and 
did not authorize it to apply the proceeds on its claim against the C bank. 

Where the correspondent bank does not collect the check or give 
credit for the amount on its books to the initial bank prior to the failure 
of the initial bank, it does not acquire title to the check and, therefore, 
has not the right to apply the proceeds against an obligation owing to 
it by the initial bank. In a New Jersey case it appeared that the plaintiff 
drew a draft to the order of the initial bank and deposited it in that bank 
for collection. That bank sent it to the defendant bank by which it 
was subsequently collected. The defendant bank did not credit the draft 
to the account of the initial bank until after the draft was collected and 
at that time the initial bank had closed its doors. It was held that the 
plaintiff was entitled to the proceeds as against the defendant bank, 
which claimed the right to apply the proceeds on the account current 
between the two banks, which showed a balance in favor of the defend- 
ant. Nash v. Second Nat. Bank, 67 N. J. Law 265, 51 Atl. Rep. 727. 
In the opinion it was said that if the defendant bank, at the time of re- 
ceiving the draft, had accepted it as its own by applying it to the sub- 
sisting indebtedness of the initial bank, its title would have been good 
as against the plaintiff. 


(To be continued) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


INDORSEMENT WITHOUT RECOURSE. WAIVER OF DE- 
MAND AND NOTICE. 


Editor Banking Law Journal, NEBRASKA, May 10, 1916. 

DEAR S1rR:—Will you please publish in the next issue of the JoURNAL your opinion 
on the following: 

A country bank takes a note of one of its customers payable to its order. Said 
bank being desirous of increasing its reserve, sells this note to its city correspondent. 
It endorses this note ‘‘Without recourse, Excelsior State Bank, by Frank Jones, 
Cashier.’”’ Mr. A.D. Miller who is President of said bank and possesses consider- 
able wealth writes his name (A. D. Miller) on the back of said note below the bank’s 
endorsement. Question—Is Mr. Miller bound as a regular or qualified endorser? 
That is do the words, ‘“‘without recourse’’ which are written above the banks 
endorsement, apply to Mr. Miller? 

Again:—A corporation takes a note of its customer to its bank for rediscount. 
Their being no waiver of protest etc. in the body of the instrument, the corpora- 
tion supplies the following endorsement: 

“‘Demand, notice and protest waived, John Doe Mfg. Co. By John Doe, Prest.”’ 
then the president who makes the above indorsement writes his name as an en- 
dorser, ‘‘John Doe.” 

Question:—(a) Does the waiver of the Company endorsement apply to the 
endorsement of ‘John Doe”’ and render notice to him unnecessary in case of dis- 
honor? (b) If the waiver on the back of said note were printed thereon at the time 
of making note blanks. would it change the effect in any particular? 

Yours truly, TELLER. 

Answer :—The indorsement without recourse applies only to the indorser 
above whose name it is written. An indorsement without recourse 
does not restrict or in any way affect the negotiability of the instrument. 


It merely limits the liability of the person so indorsing. It is quite 
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apparent from the transaction itself that A. D. Miller, the second 
indorser, did not intend to restrict his liability to that of a qualified 
indorser. His indorsement was in no way necessary to a transfer of 
the instrument and it is clear that he indorsed merely for accommodation. 
And an accommodation indorsement without recourse would be anoma- 
lous and an almost empty ceremony. 

Where a waiver of protest in the form set forth in the above inquiry is 
written above the name of an indorser, it binds that indorser alone and 
does not effect subsequent indorsers. This rule is embodied in the 
Negotiable Instruments Law which was adopted in Nebraska in 1905. 
The section in question reads as follows: ‘‘where the waiver is embodied 
in the instrument itself, it is binding upon all parties; but where it is 
written above the signature of the indorser, it binds him only.”’ 

The question is asked as to whether the liability would be different 
in the case of a printed waiver on the back of the instrument. Referring 
again to the statute quoted above, it is provided that a waiver ‘written 
above the signature of the indorser binds him only. It is also provided 
in the statute that the word “‘written’’ includes ‘‘printed’’ and the 
word “writing” includes “print.”” The effect of these two provisions 
together would be that where a waiver is “‘printed’’ above the signature 
of an indorser, it binds him only. Nevertheless, it is quite easy to con- 
ceive of a case wherein this construction of the statute would produce 
an absurdity. For instance, suppose there were printed on the back of 
a blank form of note these words ‘‘we the undersigned indorsers and each 
of us waive presentment, notice and protest.’’ It would hardly be pos- 
sible to argue in such a case that the waiver bound only the first indorser. 

In the absence of an authority construing the statute on the point 
raised, we are constrained to offer our opinion as to its effect. In our 
opinion, a waiver on the back of a negotiable instrument, which does 
not in express terms apply to any particular indorser or indorsers or does 
not in express terms apply to all the indorsers, binds only the first in- 
dorser whose signature appears under the waiver. That is to say, a 
waiver in these words “‘demand, protest and notice waived’’ would 
apply only to the indorser first signing thereunder. This would be so 
whether the waiver were printed on the note or placed thereon in hand- 
writing. On the other hand, the parties to a negotiable instrument must 
be allowed to make their own contract and if the waiver, whether written 
or printed, is expressed in such terms as to make it generally applicable, 
then all of the indorsers signing thereunder would be bound by the waiver. 
In other words, the sections of the statute referred to are intended to 
cover those cases only in which the parties have not clearly expressed 
their intention. One thing is certain in this connection and that is that 
when a waiver printed in the form on a note is intended to bind all 
parties to the instrument, the proper place for it is on the face of the 
note and not on the back. 
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DEPOSIT OF TOWN FUNDS. 


Editor Banking Law Journal, MINNEsorTA, APRIL 20th, 1916. 

DEAR S1r:—Kindly advise me if the board of directors of a township can com- 
pel a treasurer, to change his treasurer deposits, from one bank to another, without 
he being willing to do so. This treasurer has furnished bonds individually, and is 
under no obligation to the board whatsoever as far as the bond is concerned. 

And can the bondsmen designate the bank to deposit the town money in? 
Would it make any difference if he had a surety bond? 

Kindly advise me at your earliest convenience and oblige, 
Yours very truly, CASHIER. 








Answer:—From an examination of the statutes of the State of Minne- 
sota it would seem that the board of directors of township can compel 
the treasurer to transfer his deposit as treasurer from one bank to 
another without consulting the treasurer’s wishes in the matter. 

The deposit of township funds is regulated by sections 1142 and 1155 
of the statutes of Minnesota. 

Section 1142, after providing that the supervisors of a town shall 
constitute the town board, provides as follows: ‘‘ They may select and 
designate a bank as the depositary of town moneys for a time not ex- 
tending beyond their official term, on the execution by such bank of a 
sufficient bond to the town in double the sum deposited, to be approved 
by the board and filed in the office of the town clerk and thereupon may 
require the treasurer to deposit all or any part of the town moneys in such 
bank. Such designation shall be in writing and shall set forth all the 
terms and conditions upon which the deposits are made, be signed by 
the chairman and clerk and filed with the clerk.” 

Section 1155 Provides as follows: ‘‘ Every person elected to the office 
of town treasurer before he enters upon the duties of his office, shall give 
a bond to the town in double the probable amount of money to be re- 
ceived by him, to be determined by the board, etc.” 

The fact that the treasurer has furnished an individual bond has no 
bearing on the question, for the reason that every town treasurer is re- 
quired by section 1155 above quoted to give a bond. 

The power of the town board to designate the depository of the town 
funds is regulated by the portion of section 1142 quoted above. The 
only limitation contained in section 1142 is that the board may not 
designate the depository for a time extending beyond its official term. 
There is nothing in the section which intimates that the board, having 
once selected a depository cannot revoke such selection and appoint a 
new depository. On the contrary, the apparent intent of the statute 
is that the board should have this power of reappointment. It is easy to 
imagine a case in which the safety of town funds would demand that the 
board have the power of revoking the appointment of a bank as deposi- 
tory and naming some other bank in its place. 

On this point it is said in 13 Cyc. 16: ‘‘ where the power is given in 
general terms, it would seem that the appointing authority cannot bind 
itself by appointing for any definite time but that it has at all times the 
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power to revoke and reappoint at its discretion.’”’ To this proposition 
is cited a Minnesota decision Van Vlissingen v. Clay County, 54 Minn. 
555, 56 N. W. Rep. 251. The Minnesota statute gives the power of ap- 
pointing a depository to the board in general terms and the statement 
of law above quoted apparently applies. 

From the statutes and decision referred to, it seems quite clear that a 
county board, having once designated a bank as depository of town funds, 
can nevertheless appoint some other bank as depository and compel 
the treasurer of the town to transfer his depos-t to the subsequently 
appointed bank. 


SENDING CHECK DIRECTLY TO DRAWEE BANK. 
St. Louis, Mo., June 9,1916. 
Editor, Banking Law Journal, 

DEAR Si1rR:—I am a subscriber to the BANKING LAW JOURNAL, and write you 
this letter for the reason that the question I am about to put to you is of vital in- 
terest to banks throughout the country. 

There is a well established law in nearly all the states of the Union to the effect 
that it is negligent for one bank to send an item for collection to the bank on which 
itis drawn. It is also held in a great many states that even though it is customary 
for banks to send items direct to the drawee banks on which the items are drawn 
for collection, the custom does not change the rule of law which makes it negligent 
in the sending bank to send items on the drawee bank. The banks now, in order 
to get around this unreasonable rule, make agreements with their correspondents, 
setting forth the terms under which they will handle items. One of my clients 
has recently been sued by a customer of a bank who sent my client an item for 
collection on the theory that my client sent said item to the drawee bank on which 
the item was drawn for collection. 

My defense will be that we had a contract with the correspondent from whom 
we Originally got the item, reading as follows: ‘‘We reserve the right to send all 
items for collection to our regular or special correspondents or agents although 
drawn on such correspondents or agents.’’ This clause is embodied on the first 
page of our par list, which my client sends to all its correspondents, and which 
states under what terms we will accept items from our correspondents for collec- 
tion. In this case our correspondent is not suing us, but the customer of the corres- 
pondent is bringing suit. 

I have examined the law very carefully, and have not been able to find one case 
which has been decided on this question, in which it was asserted that the general 
rule of the law did not apply where there was a special contract such as herein 
mentioned. 

In view of the fact that nearly all banks now insert this clause in their par list 
the question is very important to the banks of the country. If it is held that this 
special contract between correspondents will enable them to send items to the 
drawee banks on which said items are drawn, without being legally held liable for 
negligence in so doing, then it is well and good. However, if it should be decided 
to the contrary, then it would affect a great many banks who handle their transit 
items in just this manner. 

The drawee bank in my case failed and check was not collected, i.e., the check 
was canceled but they sent no remittance. 

I should be glad if you would let me know if you have any authorities on this 
question. Yours very truly, SUBSCRIBER. 


Answer:—The question raised in the above inquiry is this: In view 
of the fact that the courts hold it to be negligence for a bank to send a 
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check, delivered to it for collection, directly to the bank on which the 
check is drawn, rendering the collecting bank liable in the event that 
the proceeds are not remitted, can the collecting bank make a valid 
contract, protecting itself from such liability. 

This is the situation: The payee of a check, drawn on a bank in Buffalo 
deposits it in his bank in Boston. The Boston bank forwards the check 
directly to the drawee and asks it to remit. The drawee receives the 
check but holds it a day or two before remitting and fails while the check 
is in its possession. 

The courts hold that the Boston Bank is liable to the payee for the 
amount of the check. They say that it is negligence for the collecting 
bank to send the check directly to the drawee, that the loss is due to 
this negligence and that the collecting bank, therefore, must bear the 
loss. 

Now the question is—can the collecting bank escape liability of this 
kind by entering into a contract with its customer whereby the customer 
agrees that checks deposited by him may be collected by sending them 
directly to the banks on which they are drawn? 

In our opinion a contract of the kind mentioned above ought 
to be held valid. The rule which makes a bank absolutely liable under 
all circumstances for the consequences of mailing collection items directly 
to the banks upon which they are drawn is unfair and inequitable. 
There are many cases in which it is practically impossible to make the 
collection in any other way. There is no reason why the courts should 
refuse to permit parties to make a contract exempting the bank from 
liability in such cases. 

Of course, there is a general rule of law to the effect that no person 
can contract against his own negligence, the theory being that contracts 
exempting persons from liability for negligence are liable to induce a 
want of care. We do not feel that this rule is applicable to the situation 
which we are discussing. This general rule is invoked in master and 
servant and railroad cases. The contracts out of which this rule arose 
are usually expressed in general terms and undertake to protect one of 
the parties from thé consequences of his negligence, whatever form that 
negligence may take. 

In the case of the check collection, the bank does not undertake to 
protect itself from the results of its negligence generally. It merely 
says in effect: ‘‘we are going to send this check directly to the bank on 
which it was drawn; we believe the bank to be solvent and honest and 
we believe that the proceeds will be promptly remitted; do you agree 
to this arrangement?’’—The holder of the check expressly or impliedly 
consents. 

There is one decision which supports the view that a contract excusing 
a bank from liability where it mails a check directly to the drawee bank 
is valid. This case is First National Bank v. First National Bank, 
Tenn., 154S. W. Rep. 965. It there appeared that the plaintiff, a bank in 
Murfreesboro, Tenn., sued the defendant, a bank in Nashville, Tenn., 
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for $15,500 the aggregate amount of four checks drawn by the firm of 
Earthman & Co. on the First National Bank of Sparta, Tenn. 

The checks were drawn in favor of the plaintiff bank and were delivered 
in payment of a debt owing to it from the firm mentioned. 

On the day on which the checks were delivered to the plaintiff, they 
were forwarded to the defendant for collection. The defendant then 
sent them directly to the drawee, the Sparta Bank. They were received 
by the latter on October 31, 1907 and marked ‘“‘paid” by that bank as 
of November 1, 1907. 

At the time the checks were received the drawer had no funds on hand 
with which to pay them and on the next day, November Ist, the word 
paid was erased from the checks and they were returned to the defendant 
bank. The defendant bank then charged them back to the plaintiff. 

The plaintiff sought to recover from the defendant on the ground 
that the latter bank was guilty of negligence in sending these checks 
directly to the drawee bank. 

It appeared that the senior member of the firm by which the checks 
were drawn, was also president of the plaintiff bank. It also appeared 
that he had agreed that items drawn by his firm on the Sparta Bank 
might be sent to the defendant and forwarded by that bank to the drawee 
he also agreed that his account with the defendant bank might be charged 
for the amount of exchange. This arrangement was made about two 
years before the present controversy started and it had been followed 
consistently and daily during that period of time. 

The court held that the defendant was not liable under the circum- 
stances herein cited and the reason for this holding is found in the fol- 
lowing statement quoted from the opinion: “It was shown in the proof 
that both the holder and the drawer of these checks agreed with the 
Nashville. Bank (defendant) that remittances might be made directly to 
the drawee and they, of course, cannot now complain that such was done.” 


PAYMENT OF CHECK ON SATURDAY AFTERNOON. 
Mississippi, May 24, 1916. 
Editor, Banking Law Journal, 

DEAR S1R:—Please favor us with an expression of your opinion on the following. 

Section 85 of the Negotiable Instruments Law provides, among other things 
that ‘‘instruments payable on demand may at the option of the holder, be presented 
for payment before 12:00 o’clock noon on Saturday, when that entire day is not 
a holiday.” 

The Negotiable Instruments Law has recently been passed by this State, and we 
are somewhat puzzled as to just how to treat bank checks that may be presented 
after 12:00 o’clock noon on Saturday. The question arises as to the liability of a 
bank that pays a check after the noon hour on Saturday, and shortly afterward 
receives a stop order from the drawer. s 

Yours very truly, PRESIDENT. 

Answer:—The question raised in this inquiry is whether a bank 
which pays a check on Saturday afternoon renders itself liable to the 
drawer of the check, in the event that the drawer of the check decides 
before the opening of the bank on Monday morning to stop payment of 


his check. 
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The question is one which apparently has not been decided by the 
courts. It is our opinion that the bank does not become liable in a case 
of this kind; nevertheless, it is apparent that the practice of paying 
checks out of banking hours is one to be avoided whenever possible. 
It is by no means certain that the courts would decide the question in 
favor of the bank. And in any event, it is a practice which is likely to 
lead a bank into litigation. 

In most of the states there are statutes declaring what days in the 
year are legal holidays and what may or may not be done on such days. 
It seems, however, that there is no such statute in the state of Mississippi. 
The only statutory provision touching upon the question seems to be 
that section of the Negotiable Instruments Law quoted in the above 
inquiry and recently adopted in Mississippi. So far as this section is 
concerned, it is our opinion that it has nothing whatever to do with the 
validity or legality of the payment of a check on Saturday afternoon. 
It says nothing about the payment of a check. It merely speaks of the 
presentment of an instrument. This section comes in that article of the 
Negotiable Instruments Law, which is entitled “‘Presentment for Pay- 
ment.” 

In this article is prescribed the time, place and manner in which a 
negotiable instrument must be presented for the purpose of charging 
a drawer or indorser with liability. If the holder of a negotiable instru- 
ment does not comply with the provisions of this article in presenting 
the instrument for payment, then he discharges the drawer and indorsers 
and loses his rights against them. One of the provisions of this article 
is found in the section above quoted. This section means that the pre- 
sentment of an instrument on a Saturday afternoon is not sufficient to 
charge a drawer or indorser with liability. If, however, an instrumen} 
is presented on Saturday afternoon and the party to whom it is presented 
sees fit to pay it, there is nothing in this section which says that he must 
not make such payment or which declares such payment to be illegal 
or invalid. 

Of course, the drawer of a check delivered after 12 o’clock on Saturday 
may assume that the check will not be paid until Monday, but it is 
difficult to see that such assumption on his part would give him any 
claim against the bank, in the event that the bank, contrary to his 
expectations, pays the check on Saturday afternoon, unless he could 
show further that there was some agreement or understanding between 
himself and the bank to the effect that none of his checks should be 
paid after noontime on Saturday. 

This question was more fully discussed in answer to an inquiry from 
Petnsylvania in the May, 1915, issue of the BANKING Law JOURNAL 
on page 331. The case of Butler v. Broadway Savings Institution, a 
New York decision published in March, 1916, issue of the JouRNAL at 
page 216 is also in point and should be referred to in this connection. 
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AMERICA’S GROWTH REFLECTED IN ITS CITIES OF OP- 
PORTUNITY—PITTSBURGH, THE CENTER OF THE 
COUNTRY’S INDUSTRIAL DEVELOPMENT—FIRST 
IN TONNAGE, FIRST INMANUFACTURES, 

AND FOURTH IN FINANCIAL 
IMPORTANCE. 


BY EDWARD WHITE. 


The conceded commercial and industrial supremacy of the United 
States among the nations of the earth is fully reflected in its cities of 
opportunity. Typically American in their policies and their utilities, 
these cities do not seek opportunity—they present it. 

The city which is pre-eminently the leader of these communities of 
thrift and enlightenment is Pittsburgh, the fulcrum of the nation’s 
industry. Its progress more fittingly typifies the American city of 
opportunity than perhaps any other, because it has achieved more with 
its own advantages and opportunities and because its magnificent devel- 
opment has been accomplished by its own people. It has asked few 
favors and granted many, keeping at all times well within the lines of 
independence, as well as of mutual helpfulness. When Pittsburgh needs 
capital for its expansion, it does not go into the money markets of the 
world, and pledge an unearned and hoped-for increment for that capital; 
it simply sets wheels in motion, earns the capital, and then invests it at a 
two-fold profit. Its industries are more solidly backed, are controlled 
by a greater volume of wealth, and yield a more valuable output than 
those of any other city in the world; while the largest banking capital 
of any city of its size in the country keeps its wheels of industry contin- 
ually moving, and places its commerce on the highest plane of utility. 

The coal fields of the Pittsburgh District cover 14,000 square miles, 
over 2,000 square miles more than the total coal territory of all Great 
Britain. They produce one-half the coal output of the United States, 
and more than one-eighth of the world’s supply. Supplementing the 
figures of this fuel product is the further statement that there are within 
the district a never-ending tide of petroleum and an extended flow of 
natural gas, both of which supply heat and light to thousands of homes 
and shops. 

The supremacy of Pittsburgh as a manufacturing centre is one of the 
marvels of modern times, it being so far in advance of every other com- 
munity in supplying the world with the essential elements of the useful 
arts that it literally stands alone. Within a radius of a few miles from 
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the centre of the city, there are nearly 5,000 manufacturing establish- 
ments, employing more than 250,000 men, operated with capital aggre- 
gating $600,000,000, and producing annually commodities of universal 
necessity to the value of fully $800,000,000. These figures include the 
production of— 

One-fifth the total pig-iron output of the United States. 

More than 15 per cent of the total production of Bessemer steel ingots 
and castings. 

More than 37 per cent of the entire product of open-hearth steel 
ingots and castings. 

Nearly 51 per cent of the crucible steel. 

More than 40 per cent of all kinds of steel. 

More than 55 per cent of structural shapes for building purposes. 

Fully 50 per cent of all steel freight and passenger cars built in the 
United States. 

More than 60 per cent of the products of the tin-plate industry. 

More than 60 per cent of all glass manufactured in the United States 
is credited to the Pittsburgh District. 

Pittsburgh leads all other cities in the manufacture of white lead and 
copper. 

The city has the largest pickling and preserving works in the world, 
using the product of more than 20,000 acres of land. 

It also excels in the manufacture of boilers and engines. 

Pittsburgh leads the cities in the world in the matter of tonnage. In 
1915 the freight handled in the city, exclusive of that in transit, reached 
the enormous total of 140,000,000 tons, which was in excess of any city 
or port in the world, and greater than New York, Chicago, and Boston 
combined. It is said that the tonnage of a single firm in Pittsburgh 
exceeds each year the tonnage of the cotton crop of all the Southern 
states combined. This showing is largely due to the heavy product of 
the iron and steel industries, but its magnitude is none the less impressive 
on that account. It indicates the great volume of trade of the Pitts- 
burgh district, and distinctly emphasizes the importance of the wonderful 
commercial empire which has there been established. 

In financial importance, Pittsburgh ranks fourth among the cities of 
the country, the growth of its monetary institutions having been co- 
ordinate with its marvelous commercial and industrial development. 
In 1853, there were seven banks in the city, with deposits amounting to 
$1,878,518, and total resources of less than $6,000,000. In 1890, there 
were forty-seven banks and two trust companies in Pittsburgh, whose 
total resources were slightly in excess of $97,000,000. In 1916, there 
are 110 banks and trust companies in the city, with capital and surplus 
aggregating $147,883,000, deposits amounting to $479,115,000, and 
resources reaching a total of nearly $650,000,000. These figures sub- 
stantiate everything previously said of Pittsburgh’s greatness. 
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SOME OF PITTSBURGH’S BIG THINGS. 
THE BIGGEST IN THE WORLD. 


The largest electrical manufacturing concern in the world, employing 
18,000 men. 

Several of the largest steel works and blast furnaces in the world 
employing an aggregate of 75,000 men. 

Several of the largest glass works in the world, producing 40 per 
cent of all the glass manufactured in the United States. 

The largest pickle works in the world a distinct attraction; employs 
3,500 hands; 500 traveling salesmen; 18 acres of floor space in main 
plant. 

The largest wholesale warehouse in the world, having capacity for 
complete stocks of forty immense jobbing houses; total floor space 
23 acres. 

Some of the largest and finest office buildings in the world; three 
being the tallest buildings in the United States outside of New York. 

The Carnegie Institute, the largest and finest institute of art and 
museum of natural history in the United States, covering a greater 
ground area than the capitol building in Washington. 

The Carnegie Technical School, covering a ground area 900 x 3,000 
feet, or 32 acres. 

The largest number of banking institutions of any city of its size in 
the world, 

A larger number of buildings owned and occupied by banks than any 
other city in the country. 

A river navigable for only 125 miles with a tonnage equal to the 
total of all other rivers in the United States combined.—Government 
Report. 

The center of the worlds greatest coal producing area, covering 
2,000 square miles more than the coal area of all Great Britain. 


STRONGEST BANKING CITY IN THE UNITED STATES. 


COMPILED BY THE PITTSBURGH INDUSTRIAL DEVELOPMENT COMMISSION. 


Pittsburgh leads all the great cities of the United States in the pro- 
portion of capital and surplus to gross deposits. Here were the per- 
centages in December, 1915, all banks and trust companies included: 


Ce re rs cere a. re 
5 eee ee Merete 
eee ere 
EEL: el eS | 
ee i a me |. 


PITTSBURGH FIFTH CITY IN GROSS DEPOSITS. 
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THE BANK OF PITTSBURGH, NATIONAL ASSOCIATION. 


With a career covering almost the entire development of the United Statesin 
commerce, in industry and in finance, the Bank of Pittsburgh, National Associa- 
tion, stands without a peer as a direct factor in that development. It began busi- 
ness in 1810, when the business of the country was in its infancy, and its part in 
the upbuilding of the commerce of the city of Pittsburgh and the nation made it 
one of the strongest bulwarks of the unparalleled advancement which both have 
made. 

The bank immediately became helpful to the struggling citizens of the city, 
and took an active part in promoting their interests. When the time came for the 
bank to choose between suspension or non-suspension of specie payments, in hours 
of stress and panic, it valiantly chose the course of honor, and bore the distinction 
of being the only bank in the United States which refused to dishonor its obli- 
gations. This occurred on four different occasions in 1837, 1857, 1860 and 1861. 

The latter-day history of the bank has been marked by the same square dealing 
the same probity, that characterized its early career. It has been dominated by 
level-headed, upright, successful business men, and its affairs have been handled 
by men of unusual power and sagacity. It has had no mushroom growth—just 
a gradual, substantial advancement, keeping pace with the development of the 
city and providing its patrons with every accommodation in keeping with safe 
banking. 

In 1903 the following was included in its statement: 


Capital. . SN Oe eee 
Surplus and profita,... RE PD. eee ee 
| Ee re EC a 
EN ee eee 
In May, 1916, the same items are shown as follows: 
Capital,. : oer ee See F 
Surplus and profits... Pe PE CN 
ese 
CEE ES ee 
The following are the officers and directors. 
Harrison Nesbit.......... esas . President 
Wilson A. Shaw........ Vico. President ond Chairman of Board 
Pe NK sanlnakc«s vetahsie Saks Koo ee dee First Vice-President 
DT ee 
ee ee 
ys aca a we a's sun avéhilnt ae bape Oe 
Be WP IR. going ec ce cn cctacinesccs cece + item Coder 
George F. Wright..........................Assistant Cashier 
Ween BO. BOM... . 2.52 cece... Aomistant Cashier 
og SE 
DIRECTORS 

Harrison Nesbit I. W. Frank 

Wilson A. Shaw George A. Kelly, Jr. 

Reuben Miller E. M. Byers 

James J. Donnell C. F. Holdship 

J. Stuart Brown John F. Miller 

T. Clifford Jenkins E. R. Crawford 

H. M. Brackenridge J. D. Ayres 


Albert J. Logan F. N. Beegle 
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Officers of the Bank of Pittsburgh, National Association 
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THE MELLON NATIONAL BANK. 


The Mellon National Bank of Pittsburgh ‘had. as its foundation the private 
banking house of T. Mellon andsSéns, which was for many years the largest pri- 
vate,banking concern in the United States outside of New York. Its transactions 
covéred almost every phase of commercial activity, and its moneyed operations 
were’ of such magnitude as to:place it among the foremost institutions of its kind 
in the entire country. i? 

InvJuly, 1902, the bank began its career as a national institution, with a paid- 
up capital of $2,000,000 and no surplus. It was continued upon the same broad 
basissupon which it had been founded, and partook so much of the individuality 
of its founder that its rank and standing were never a matter of question. June 9, 
1903, less than a year after beginning business as a national bank, its statement to 
the Comptroller showed its net earnings to be $410,880, a sum equal to more 
than 20 per cent of its capital. Its loans at that date amounted to $17,422,037, 
its deposits had reached $20,981,377 (the largest line in the city), and its total 
resources were $24,342,258. 

June 30, 1910. its capital was $4,000,000, surplus and profits, $3,157,830 and 
deposits. $36,690,397. The last statement, under date of May 1,:1916, shows a 
capital of $6,000,000; surplus and profits, $3,425,426, and deposits of $73,445,191. 
In 1911, a stock dividend of 50%, or $2,000,000 was declared: otherwise the 
surplus and profits would have amounted to $5,425,426. 

The bank began paying a dividend of 6 per cent in 1906, and has paid that rate 
ever since, besides accumulating a surplus and profit account of nearly three and 
a half million dollars. 

The Mellon National Bank is dominated by one of the strongest elements of 
business capital in the United States. Its Board of Directors represents greater 
individual wealth than any other banking institution in the country outside of 
New York, and the diversified business of its members give the bank a prestige 
and a standing in the commercial world second to no other institution of its kind. 

The ownership of the bank is also identical with that of the Union Trust Company 
and the Union Savings Bank of Pittsburgh, the three institutions comprising one 
of the strongest groups of banking enterprises on the continent. The combined 
capital and surplus of the group amounts to $47,179,090; its deposits are in round 
numbers $147,000,000, and total resources $199,000,000. 

Each institution comprising the combination is operated independently, thus 
giving the widest possible range to their transactions, and enabling them to cover 
the three branches of banking very thoroughly. 

The scope of business of the Mellon National Bank is much broader than that 
of the average organized institution. It still maintains the facilities it had when a 
private banking house for the purchase or underwriting of corporation funded 
loans, and for the handling of investment securities. 

The bank also deals extensively in foreign exchange and maintains one of the 
most perfectly equipped foreign departments of any bahk in the United States. 

Its domestic connections are very extensive, giving it unsurpassed advantages 
for the handling of out-of-town business. The department is in the hands of an 
experienced specialist in that line, who gives it his undivided attention, and its 
volume of business has become very large. 

Following are the officers and directors: 


OFFICERS. 
og A ee eee President A.W. McEldowney...... Vice-President 
a eee Vace-Premaent &. W. Lewis. ......<...5 55.25. Cashier 
a Vice-President H.S. Zimmerman..... Assistant Cashier 
W.G. Biitebed. . 2.5 ..55 Vice-President E. M. Foster.........Assistant Cashier 
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DIRECTORS. 

Arthur V. Davis, President Aluminum Co. of America; William H. Donner, 
President Donner Steel Company; John B. Finley, President Colonial Steel Co.; 
Henry C. Fownes, 313 Sixth Avenue; Henry C. Frick, Frick Building; Alfred C. 
Knox, Vice-President; Philander C. Knox, Henry W. Oliver Building; James H. 
Lockhart, 541 Wood Street; J. Marshall Lockhart, 541 Wood Street; Henry C. 
McEldowney, President Union Trust Co.; Andrew W. Mellon, President; Richard 
B. Mellon, Vice-President; Walter S. Mitchell, Vice-President; Thomas Morrison, 
Diamond Bank Building; David E. Park, Park Building; Howard Phipps, New 
York; Henry R. Rea, Henry W. Oliver Building; William B. Schiller, President 
National Tube Co.; James M. Schoonmaker, Vice-President P. & L. E. R. R. Co.; 
George E. Shaw, Reed, Smith, Shaw & Beal. 


THE UNION TRUST COMPANY. 

The name of the Union Trust Company of Pittsburgh is synonymous with the 
biggest things in finance in all the world. It is doubtful, in fact, if the growth in 
strength by the Union Trust Company has ever been surpassed by any other trust 
company or bank in the world. Although only in the twenty-seventh year of its 
existence, it has, through its earnings and increase in capital stock, amplified its 
capitalized strength until now it has capital and surplus combined of $35,000,000. 
Its surplus of $33,500,000 is the largest surplus of any banking institution in the 
United States, and is far in excess of any of the independent banks of Europe. 

According to the report of the Comptroller of the Currency, under date of 
December 6, 1915, there are in the United States 27,043 banks of all kinds—national 
banks, state banks, mutual savings banks, stock savings banks, loan and trust 
companies and private banks. The combined capital and surplus of all these 
banks is $3,896,967,000. The capital and surplus of the Union Trust Company 
is nine-tenths of one per cent of this amount. In other words, the capitalized 
strength of the Union Trust Company equals almost one per cent of the capital 
and surplus of 27,000 banks. 

The statement of the Company under date of March 30, 1916, shows a line of 
deposits of $62,046,916 and loans and discounts amounting to $80,748,051; cash 
on hand and in bank $13,909,429. 

The reserve strength of the company can easily be grasped by the above figures. 
They show security in proportion to liability which has yet to be equaled in the 
annals of finance. The success of the company is due to the fact that it is dominated 
by one of the most powerful elements in the business world of to-day. The men 
who direct its affairs are the head and front of the giant enterprises which have 
given Pittsburgh world-wide fame as the greatest of modern industrial centers, 
and made it fourth in rank among the financial centers of the country. The 
company is the dominating factor of the Mellon National Bank and the Union 
Savings Bank, practically the same Board of Directors serving the three institutions. 
The group thus formed has total resources of $199,000,000. 

The following are the officers and directors: 


Henry C. McEldowney...... President James S. Carr,...... Assistant Secretary 
Andrew W. Mellon,..... Vice-President William W. Smith,..Assistant Secretary 
James M. Schoonmaker,. Vice-President William A. Robinson Assistant Secretary 
Scott Hayes,...............Treasurer William I. Berryman,....Trust Officer 
J. Harvey Evans,..Assistant Treasurer Carroll P. Davis, Assistant Trust Officer 
John A. Irwin,..............Secretary Sidney S. Liggett,....Mgr. Bond Dept. 


W. Harry Brown 


Philander C. Knox 


Henry C. McEldowney 


Arthur V. Davis James H. Lockhart David E. Park 
John B. Finley J. Marshall Lockhart Howard Phipps 
Henry C. Fownes Andrew W. Mellon Henry R. Rea 
Henry C. Frick Richard B. Mellon William B. Schiller 


Benjamin F. Jones, Jr. Thomas Morrison 


James M. Schoonmaker 


George E. Shaw. 
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THE FIRST-SECOND NATIONAL BANK. 


The First National Bank of Pittsburgh was organized 1863 out of the Pittsburgh 
Trust and Savings Company, which began business in 1852, with a capital of 
$150,000. The capital of the National Bank was $400,000. It was the first bank 
in the city to receive a national charter and one of the first in the nation, its charter 
number being 48, and bearing the date of August 5, 1863. 

The Second National Bank was absorbed by the First National in 1912 and the 
name changed to First-Second National Bank. Two years ago Mr. Lawrence 
E. Sands, formerly a successful banker of Wheeling, West Virginia, was elected 
President of the First-Second, and it has since made very substantial progress. 
It has a capital of $4,000,000; surplus and profits, $1,207,775, deposits $16,287,536, 
and total resources, $25,068,916. Its statement under date of May 1, 1916, makes 
the following splendid showing of assets. 


i, PM. ve wc cwes wand eaebien $8,932,134 .71 
Overdrafts. . iy pela Meine 730.25 
United States ‘Bends, at Pee. wcccccccc cece Gpageee.00 
Other Stocks and Bonds,......... ceeeccsccs Speen cae 
Real Estate, Furniture and Dhetaeee... aieae .. 1,524,453 .95 
Cash on Hand,. re . $1,849, 759. 53 
Due from Pittsburgh Bache... kn aces 445,769 .98 
Due from other Banks,.......... 3,374,391 .08 

5,669,920 .59 
Due from Treasurer U.6&..................-..-. 367,000.00 


$25,068,916 .80 


The following are the officers and directors: 


OFFICERS 
Se Pdi cs alla ot wie wipers Ae President 
Frank F. Brooks,.................Vice-President and Cashier 
le ee re 
Thomas B. Hudson,........................Assistant Cashier 
eee . Assistant to President 
Wm. F. Benkiser,....... Manager Foreign Department 
W. J. Prank,.... Assistant Manager Foreign Department 

DIRECTORS 


John A. Beck, President Big Four Oil & Gas Co., Pittsburgh, Pa. 

F. F. Brooks, Vice-President and Cashier 

E. R. Crawford, President, McKeesport Tin Plate Co., Pittsburgh, Pa. 

W. L. Curry, Manufacturer, Pittsburgh, Pa. 

John A. Donaldson, Vice President Pittsburgh Coal Co. 

J. Rogers Flannery, Vice President Flannery Bolt Co., Pittsburgh, Pa. 

Wm. H. Hearne, Director La Belle Iron Works, Steubenville, Ohio 

J. H. Hillman, Jr., President Bessemer Coke Co., Pittsburgh, Pa. 

D. T. Layman, Jr., Henry Phipps Estates 

A. M. Mooreland, President Delaware & Northern Railroad Co., NewYork 

P. W. Morgan, President East Pittsburgh National Bank 

Charles H. McKee, McKee, Mitchell & Alter, Attorneys, Pittsburgh, Pa. 

Frank B. Nimick, Vice President Dollar Savings Bank, Pittsburgh,Pa. 

W. H. Ramsey, President City Savings Bank and Trust Company, 
Alliance, Ohio. 

Lawrence E. Sands, President. 
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JAMES J. HILL. 


Through the death of James J. Hill, this country loses one of the greatest con- 
structive geniuses of modern times. From a clerical position he rose to the highest 
pinnacle of fame in the business world. In the section of this country known as 
the “Great Northwest,’’ wherein lies the scenes of his greatest achievements, the 
name of James J. Hill had become almost a household word. 

Few men, if any, in private life were ever mourned as is James J. Hill. 





James J. Hill 


He had a master mind. endowed with superlative wisdom. With him every 
problem had its solution. To create was his hobby, to upbuild was his delight. 
His genius reaped its reward through the results of his undertakings. He carefully 
studied every phase of human nature as well as every phase of economic conditions. 
His unusual strength of purpose and his indomnitable energy were characteristics 
that knew no failure. He was as gentle and tender as a child, yet firm and force- 
ful in all business transactions. The great corporations that stand as a monument 
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to his name, were the tools he used in building one of the most productive empires 
the world has ever known. 

His optimism regarding the future of this country was boundless. He knew 
that if the people could only be induced to cooperate with nature the building of 
an empire was an easy task. 

Neither public life, public office nor politics had any charm for him, yet he was 
a many sided man. His word of advice on a business proposition, whether it per- 
tained to industrial or financial matters was perhaps reverenced more than that 
of any business man of his day. Thus it is this country mourns the loss of one of 
the greatest captains of industry the world has ever known. 





NEW YORK STATE BANKERS ASSOCIATION. 


At the 23rd annual convention of the New York State Bankers Association, 
held at Atlantic City, N. J., on June 8th and 9th, Mr. Benjamin E. Smythe, pre- 
sident of the Gramatan National Bank, Bronxville. N. Y., was elected president 
for the coming year. Mr. John H. Gregory, president of the Central Bank of 
Rochester, N. Y., was made vice-president of the association and A. C. Snyder, 
vice president of the Broadway Trust Company, Brooklyn, N. Y., was elected to 
the office of treasurer. 

John A. Kloepfer, retiring president addressed the association on the first day 
of the proceeding. In the course of his talk, he alluded to various matters of im- 
portance to the association, among them the proposed plan of dividing the associa- 
tion into five sections, National Bank, State Bank, Trust Company, Savings 
Bank and Private and Investment Bankers. In speaking of the South American 
export trade of the United States and what may be expected of it, Mr. Kloepfer 
said: 

‘‘We must learn to study and cater to the likes and dislikes of our prospective 
customers. We must teach our representatives the language of the country in 
which they are to sell goods, we must not take it for granted that our ideas are right 
and the other man’s are wrong, we must ponder the value of that wise saying, 
‘Other Places, other customes.’’’ 

At the conclusion of his address Mr. Kloepfer was heartily applauded by the 
assembled delegates and guests, a demonstration which indicated not only appre- 
ciation of his discourse, but appreciation of the excellent work which he has done 
in behalf of the association during his term of office. 

Mr. Charles Haight of New York, chairman of the committee on uniform bills 
of lading, Chamber of Commerce of the United States, addressed the convention 
on the subject of uniform bills of lading. 

He pointed out clearly the evils of the present method of issuing bills and the 
abuses of which the bill of lading, in its present form, is capable. The weakest 
spot is the ‘‘accommodation”’ bill, the bill which is issued by a railroad before 
it has actually received the shipment described in the bill. Of course, as a general 
rule the intention of the parties is that the shipment will be delivered later and in 
the majority of the cases the shipper actually makes good. Nevertheless, it is a 
system which can be turned easily to fraudulent uses. ‘‘Pass a drastic law,’’ he 
said, ‘‘which prohibits the issuance of such bills of lading and makes the carrier 
liable civilly and the agent liable criminally, and the whole system will be stopped.” 
The second requisite of a safe bill is protection against forgery. During the period 
from September, 1911, to September, 1915, this protection was afforded by the 
Cotton Bills of Lading Central Bureau located in New York. The bureau was, 
however, compelled to close its doors on September 1, 1915, because conditions 
created by the European war made it impossible to raise the necessary operating 
expenses abroad and because the American Bankers were unwilling to provide these 
funds. 
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In summing up Mr. Haight stated that in his judgment the following program 
should be followed: ‘‘First, to make the carrier liable and stop the issuance of 
‘accommodaton’ bills; second, to make adequate provision against the circulation 
of forged bills; and third, to make uniform your bills of lading and your insurance 
policies, and, when such uniform forms have been obtained, to make them per- 
manent. That may sound like an ambitious program, and one which involves a 
great deal of effort on the part of some one.” 

Mr. Haight’s audience was keenly interested in what he had to say and when 





Benjamin E. Smythe, 
President of the New York State Bankers Association 


he concluded, President Kloepfer announced after the necessary motion was made 
and carried that he would appoint a committee of three to consider the subject of 
a uniform bill of lading. 

Mr. Paul M. Warburg,member of the Federal Reserve Board, was the first 
speaker on the program for the second day addressing the convention on the 
“Federal Reserve System and the Banks.”’ He pointed out the fallacy of the idea 
which is held by a great many bankers, that the future of banking system in this 
country depends upon whether a country bank may or may not deduct exchange 
of one-tenth of 1% when remitting upon checks drawn upon it. He asserted that 
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the interests of the banks individually and collectively in this country are identical 
with the interests of the Federal Reserve system. ‘I wish I could adequately im- 
press upon the minds of all our bankers,’’ he remarked, “‘that there is no such 
thing as doing anything for the Federal Reserve System. Whatever the member 
banks do, and whatever the State banks do, they do for themselves and for the 
country. The Federal Reserve System, as such, is not a self-seeking and profit 
making organization. It belongs to the entire country. It is there for the benefit 
of everybody; for the greater security of the banks, and, through the banks, for 
the security of the people. If you strengthen the Federal Reserve System, you 
strengthen yourselves. If you raise the standard of banking, it is for your own bene- 
fit—not for the benefit of the Pederal Reserve Banks, or least of all for that of the 
Federal Reserve Board.”’ 

The time is approaching when the possession of a large gold reserve will be a 
determining factor in the progress of the United States and in the development of 
its trade. On this point Mr. Warburg said: 

“‘We must not forget for a moment that not even the most experienced can fore- 
tell what demands may be made upon us in the future. At the end of the war our 
opportunities will be gigantic, but ultimately they will be limited by the extent 
to which we are able to control our gold. There cannot be any doubt that the de- 
mand for gold at that time will be very keen and determined. Wise statesmanship, 
to my mind, therefore, would indicate that everything should be done by the Federal 
Reserve System and by all the banks that are interested in our strength to watch 
carefully further expansion at this time and to accumulate the floating gold sup- 
ply in the hands of the Federal Reserve banks so as to enable them, when the 
time comes, if necessary, to spare large amounts without thereby crippling their 
lending power. We are in a period of wide-spread prosperity at this time and it 
must be our serious concern not to weaken its solid foundation. The ease of this 
summer might well be used to strengthen and prepare ourselves for the large 
problems that may be in store for us.” 

Mr. Carlos A. Tornquist of Buenos Ayres, Argentine, delivered a most interesting 
address in which he outlined the financial situation and the needs of Argentine 
and the United States in their mutual financial and commercial relations. 

Mr. Pierrie Jay, chairman of the Board of the Federal Reserve Bank of New York 
outlined the plan of the proposed Federal Reserve collection system, after prelim- 
inary remarks on that subject had been offered by W. P. G. Harding. Upon the 
conclusion of Mr. Jay’s address, Mr. L. H. Hendricks, Transit Manager of the 
Federal Reserve Bank of New York, answered a great number of questions per- 
taining to the proposed plan, which were asked by the bankers present. 


FINANCIAL ADVERTISERS’ ASSOCIATION. 


The first meeting of the Financial Advertisers’ Association since its organization 
will be held at Philadelphia June 25th to 30th with the Associated Advertising 
Clubs of the World. The most constructive financial advertising program that has 
ever been given in this country has been arranged for this convention. The ses- 
sions of the Financial Advertisers’ will be held in Price Hall at the University of 
Pennsylvania. The following are a few of those who will address the conven- 
tion and the topics on which they will speak: 

Fred W. Ellsworth—Publicity Manager, Guaranty Trust Company, New York, 
‘Making Bank Advertising Pay.’’ 

E. St. Elmo Lewis—Vice President, Campbell-Ewald Company, Detroit, 
“Some Experiences in Bank Advertising.” 

Benjamin Sherbow—Expert Designer of Printing, New York, ‘‘Making Type 
Do Its Job In Advertising.”’ 

Following each talk there will be a ten or fifteen minute quiz, which will bring 
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out some of the most interesting points of the meeting. Thrift clubs, prize con- 
tests, $100 bonds and other factors will be discussed in open meeting. 

The dues of the Financial Advertisers’ Association are but $12 a year and the 
portfolio, the third recently sent out to members, is alone worth more than the 
years’ dues. It contained about 225 newspaper ads, in addition to some twelve 
or fifteen booklets. 

Mr. H. D. Robbins, investment banker—formerly with N. W. Halsey & Company 
New York, isthechairmanof the Program Committee. Mr. J. C. Sims of the Phila- 
delphia Trust Company, is in charge of the Financial Advertiser’s Exhibit which 
will be a most interesting one, containing advertising submitted by different 
members over the country. 


CHARLES A. HINSCH INDORSED FOR VICE PRESIDENCY 
OF A. B.A. 


The bankers of West Virginia and Kentucky are lending their aid to secure 
the election of Mr. Charles A. Hinsch, president of the Fifth-Third National 
Bank of Cincinnati, Ohio, to the office 
of vice presidency of the American 

Bankers’ Association. 

At the West Virginia Bankers’ con- 
vention at Bluefield, W. Va., on May 
6th, a meeting of group 5 was held. At 
this meeting Mr. Edwin Mann, presi- 
dent of the First National Bank of 
Bluefield, W. Va., offered a resolution 
earnestly requesting the nominating de- 
legate from West Virginia to vote for 
Mr. Hinsch and do all in his power to 
promote his election. The resolution 
was adopted by a unanimous vote. 

Groups 1 and 2 of the Kentucky As- 
sociation assembled at a joint meeting 
at Dawson Springs, Ky., on May 18th. 
At that meeting in recognition of Mr. 
Hinsch’s ability, the following resolution 
was unanimously adopted. 

RESOLVED: That Groups 1 and 2 of 
the Kentucky Bankers Association here 
at Dawson Springs assembled, do hereby 
recommend his election to the office of 

Vice President of the American Bankers Association. 

Mr. Hinsch is eminently qualified to take the position for which he is being 
backed by the Kentucky and West Virginian bankers. He has given his entire 
life to the business of banking and his unselfish devotion to his work and the zeal 
with which he has strived for the advancement of banking interests generally, 
have made his name well known to bankers throughout the country. He has always 
been a student of matters pertaining to banking and is a master of the theory of 
banking as well as of its practice. He is a man who has had wide experience in 
different lines of banking. His proven ability as a banker and his broad experience 
are qualifications not to be overlooked in the selection of the vice president of the 
American Bankers Association. 
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OREGON BANKERS ASSOCIATION. 

The eleventh convention of the Oregon Bankers Association was held at Port- 
land, Ore., on Tuesday and Wednesday, June 6th and 7,1916. The convention was 
well attended and a strong and attractive program was presented. A number of 
representatives of banking institutions in San Francisco, New York, Chicago, 
St. Paul and other banking centers were present during the convention. 

Those who were at the convention received a genuine treat in the form of a num- 
ber of carefully prepared and well delivered addresses, in which practically every 
current topic of importance was reviewed and commented on. Among the sub- 
jects, to which the speakers directed their attention, may be mentioned the fol- 
lowing: Thrift for Oregon, Live Stock for the Pacific Northwest, Rural Credits, 
Preparedness, Federal Reserve Up-to-Date, Modern Trust Companies and Trade 
Acceptances. 

President J. M. Poorman delivered an address which compelled the close atten- 
tion of every man present. He devoted a considerable portion of the time allotted 
to his speech to a discussion of Rural Credits and Preparedness, not only prepared- 
ness for war, but preparedness for peace and bank preparedness. ; 

One of the speakers in whom the attention of the bankers centered was John U. 
Calkins, Acting Deputy Governor of the twelfth district Federal Reserve Bank. 
He spoke of the proposed plan of collecting checks at par through the Federal 
Reserve system and defended the idea as being fundamentally sound. 

E. M. Underwood, treasurer of the Failman-McCalman Co. of Portland, talked 
on the subject ‘‘Trade Acceptances from the Merchant’s Standpoint.’’ He made 
a most careful presentation of his subject and it was well received and greatly 
appreciated by those who heard it. 

R. L. Shepherd, trust officer of the Title & Trust Company of Portland gave a 
most able discourse in which he discussed the methods of developing trust 
company business. 

The following officers were elected for the coming year: president, F. L. Meyers, 
cashier La Grande National Bank; vice-president, E. D. Cusick, president J. W. 
Cusick & Co.; treasurer, J. H. Booth, vice-president First State & Savings Bank 
Roseburg, secretary, J. L. Hartman, of Hartman, Thompson, Bankers, Portland. 


PENNSYLVANIA BANKERS ASSOCIATION. 

The twenty-third annual convention of the Pennsylvania Bankers Association 
was held on the 18th and 19th of May, 1916. The convention was called to order 
by the president, E. P. Passmore, vice president of the Franklin National Bank 
of Philadelphia at the Bellevue Stratford Hotel in Philadelphia on Thursday, 
May 18th at 10:30 a.m. Prayer was offered by Rev. Floyd W. Tomkins, D. D., 
Rector of Holy Trinity Church. John H. Mason, chairman of group 1 of the 
Pennsylvania Bankers Association and vice president of the Commercial Trust 

‘Company, delivered the address of welcome and the response was made by Mr. 
John G. Reading. D. S. Kloss, of Tyrone, Pa., secretary, read a report, which 
showed the Association to be in a remarkably flourishing condition. 

A most interesting and carefully thought out address was delivered by President 
E. P. Passmore. In the course of his talk he found occasion to make pertinent 
observations upon most of the important financial and political problems with which 
the country is at present confronted. He referred to the indications of prosperity 
which are now in evidence throughout the country generally and mentioned in 
particular the conditions in his own state, Pennsylvania. A portion of his speech 
was devoted to the European War and conditions which may be expected to result. 
“I fear,’’ he said, ‘‘many of us have drifted into the position of praying at night 
for an early cessation of hostilities, while really hoping during business hours that 
the war may not end until our profitable contracts can be filled and the anticipated 
enhancement of our investments realized.” 
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He spoke of the low discount rates which prevail at the present time and the 
steadily increasing cost which the banks must bear in securing and keeping deposits. 
He deprecated the costly competition in which many banks indulge in the endeavor 
to obtain new business. He had something to say of the growth and development 
of the Federal Reserve Banks and pointed out wherein the advantages of the 
proposed check collection plan far outweighs its burdens and disadvantages. 
He admitted that many would be called upon to make concessions and sacrifices, 
but contended that all, the country and city banks alike, should give the plan their 
earnest and loyal support, on the theory that whatever helps make checks a more 
universal medium of exchange throughout the country will necessarily benefit 
business conditions generally. He expressed the hope that eventually a satis- 
factory way would be found to attract into the Federal reserve system every 
banking institution in the country. He concluded his address with references to 
legislation in Pennsylvania and other matters of local interest. 

The following officers were elected for the ensuing year: president, J. W. B. 
Bausman, president Farmers Trust Company, Lancaster, Pa.; vice-president, 
Lawrence E. Sands, president First-Second National Bank, Pittsburgh; treasurer, 
Robert J. Mattern, cashier Union National Bank, Huntington, Pa. 


MISSOURI BANKERS ASSOCIATION. 


At the 26th annual convention of the Missouri Bankers Association held in St. 
Louis on the 23rd and 24th of May, the following officers were elected: president, 
Thornton Cooke, vice president Fidelity Trust Company, Kansas City; vice 
president, W. B. Sanford, president Holland Banking Co., Springfield; secretary, 
W. F. Keyser, Sedalia; treasurer, E. B. Clare-Avery, asst. cashier Merchants- 
Laclede National Bank, St. Louis; assistant secretary, E. P. Neef, Sedalia. 

The 1917 convention will be held on Tuesday and Wednesday, May 22nd and 
23rd of the coming year. The place of meeting has not yet been determined upon. 

The association of Missouri Bankers is one that stands out prominently among 
organizations of its class. Its membership could hardly be larger. It is an actual 
fact that it has more members than there are banks in the state. There is a notice- 
able harmony of purpose and unity of action among the different groups of this 
association and among its various members. It performs a great deal of serious 
work and its members are unusually interested in its progress. They are not only 
willing to be appointed upon committees, but they are willing to work after they 
have been appointed. The meetings of the association are carefully planned and 
well carried out. As soon as one annual convention closes, preparations for the 
following year are gotten under way. Perhaps this explains why the Missouri 
conventions are so well attended and accounts for the general enthusiasm of those 
who attend. 

When one finds an association with so many unusually excellent attributes, 
it is but natural to seek the cause. In this instance it is not far to seek. The 
success with which this organization has met in every line of association endeavor 
is traceable to the ability and efforts of its secretary, W. F. Keyser. The secretaries 
of other associations might do well to study his methods and the results which he 
achieves. 


ADDRESS BY ANDREW JAY FRAME BEFORE NEW ENGLAND 
STATE BANKERS. 


On June 17th before the joint meeting of the several New England State Bankers’ 
Associations held at the New Ocean House, Swampscott, Mass., Andrew Jay 
Frame, president of the Waukesha, Wis., National Bank delivered a carefully 
prepared and extremely interesting address. The subject of his talk was one of 
vital importance: ‘‘Are Governmental Activities Hampering American Progress?” 

Mr. Frame referred particularly to the provision which has been placed upon 
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our statute books creating a Federal Trade Commission, composed of five men 
appointed by the President and approved by the United States Senate; ‘‘A com- 
mission,”’ he said, ‘‘whose powers of control extend over our industrial interests, 
approximating in value one-sixth of the immense total wealth of the United States, 
and thus exceeds all autocratic powers ever granted in a country of individual 
freedom like ours.. The powers of this Commission even exceed those of the various 
State Railway and Inter-State Commerce Commissions. The tenure of office of 
all is temporary and not for life. and therefore subject to the whims of fallacious 
popular clamor. These combined powers are excelled only by those of a Socialistic 
State. It would therefore seem they are fraught with weal or woe to our future 
progress and greatness.”’ 

Speaking further as to the effect of the law, Mr. Frame called attention to the 
fact that under this Commission and the State and Inter-State Commerce Com- 
missions practical control of nearly one-third of the wealth of the nation is taken 
away from individual ownership and placed under the autocratic direction of 
temporary political power. He pointed out that for a quarter of a century, accord- 
ing to government and other official reports, the stock holders of all the railroads 
in the United States received less than 3% per annum on their holdings and more 
than one-half of the whole were sold under mortgage foreclosures; and one-sixth 
of the railway mileage in the United States today has been brought to bankruptcy. 

After thus calling attention to the condition of affairs in this country at the 
present time, Mr. Frame went on to present the following questions which offer 
an opportunity for thoughtful reflection: 

“First. If under a very able Inter-State Commerce Commission, hampered at 
times by conflicting State decisions—all with short office terms—such unfortunate 
conditions have resulted, have we any stronger reason for believing that under a 
similar commission with larger powers over our vast industrial interests, we will 
fare better? 

“Second. Is it within the range of reason, or even possibility, that five men 
without personal ownership, no matter how superb their ability or integrity, can 
successfully direct the destinies of the vast complicated machinery of industrial 
deveiopment of this great nation, as against the tens of thousands of able and largely 
honest men of great and peculiar abilities in their own line, with personal interests 
as a spur to their activities in excelling, and also who give their undivided powers 
to ensure success? To illustrate. The equalization of railway rates has baffled 
thousands of experts who have given their lives to the subject and now the com- 
missioners acknowledge their weakness to satisfactorily solve the problem. 

“Third. Can we by any ‘be it enacted’ and guided by a commission appointed 
by changing political parties, direct successfully the genius of a Carnegie, or an 
Edison, or a James J. Hill and thousands of other lesser lights?”’ 

In concluding his remarks, he said: ‘‘Broadly. if the government could turn 
a deaf ear to popular clamor; could deny the destructive Jack Cade ‘Be it Enacted’ 
theory, that ‘A twopenny loaf must be sold for a penny’ or railway and ocean rates 
or any commodity, must be sold at less than cost to produce; could stand against 
hampering progress with investigations and unrighteous prosecutions that have 
already shattered confidence, (some light seems now in evidence) but on the other 
hand would assist the business enterprises of the nation somewhat as Germany 
has done to aid her industries and in upbuilding her foreign trade, the progress 
of this nation would practically know no bounds, at least, until population had 
outstripped subsistence as indicated by the Malthusian theory a century ago. 
Can we through political appointment, expect such a consummation under chang- 
ing political condition and temporary tenures of office? May we not well ask, 
is government by popular clamor to supersede the orderly rules laid down by that 
greatest document for the guidance of Nations,, THE CONSTITUTION OF 
THE UNITED STATES’ 
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“Let us stop indiscriminate ‘busting’ of so-called trusts and restore confidence 
by ‘busting’ distrust. In short, no matter what our politics may be, let us rise 
to the dignity of true statesmanship and let us stand for that ‘freedom’ of individ- 
ualism for which our forefathers so nobly fought. Above all, let that ‘righteousness 
which exalteth a nation, illumine our whole pathway.’ As for myself, I prefer to 
be right than popular.” 


MERCANTILE TRUST COMPANY’S BOOKLET ON WILLS. 


” 


“Concerning Wills’’ is title of a booklet issued and being distributed by the 
Mercantile Trust Company of St. Louis, Mo. As its title implies, it is devoted to 
a discussion of wills, the most vitally interesting of all human documents. The 
story which it tells is extremely entertaining. In discussing testamentary dis- 
positions of different ages it goes back to the earliest times. One is surprised to 
read that in the Vatican at Rome there is a curious and unusual document, dis- 
covered in 1839 by Cardinal Mai, wherein Job disposed of his earthly possessions. 
Wills were written by the Egyptians thousands of years before they were known 
in Europe. A few years ago at Kahun a document there was unearthed a document 
testamentary in its nature which was dated forty-five hundred years ago, an in- 
strument, the writer comments ‘“‘so curiously modern that it might be granted 
probate today.’’ This intensely entertaining booklet is not entirely given to dis- 
cussion of the wills of ancient times. Gradually the story of the will is brought 
down to modern times, and it is pointed out in terms that carry conviction that no 
greater mistake can be made by one who has earthly possessions to dispose of than 
to indefinitely put off the making of his will. The reader is made to understand 
the dangers which attend the making of death bed wills. 

“A will should be made,” the booklet states, “‘when the testator is sound and 
vigorous, mentally and physically. A sick man or a very aged man, as a rule, is 
not in a condition to judge fairly of the affairsof human life. He may be uncon- 
sciously influenced or misled or even coerced. He may be diverted from the 
natural channels of affection, right, and justice. Frequently, the result is disastrous 
litigation, the breaking of domestic ties, and the exposure of family skeletons. 
Wills are chiefly broken from without, and not from within; that is to say, wills are 
set aside not so much from faulty construction as from mental incapacity, family 
differences and preferences, resulting in partiality in distribution. Not one willin 
five hundred filed is contested. Poorly constructed wills may stand yet cause 
inconvenience, doubts, unsafe titles and costly litigation.” 

This booklet is one that merits the attention and thought of every man. It 
carries with it a moral and it makes its point so clearly that not even the most 
casual reader can miss it. The Mercantile Trust Company is conferring a bene- 
fit upon society in the distribution of this pamphlet. 





UNITED STATES MORTGAGE & TRUST COMPANY’S 
BOOKLET ON PREPAREDNESS PARADE. 


New York City was the first to present and carry out the idea of a preparedness 
parade. On the 13th of May, 1916, there was held in that city what was perhaps 
the most patriotic demonstration ever witnessed in this country. The United 
States Mortgage & Trust Company of New York City commemorates the notable 
event by the issuance of a most attractive booklet containing many excellent 
photographs taken at various points on the line of march and other views per- 
taining to the preparedness idea taken in different parts of the country. 

The booklet contains a picture of Colonel Charles H. Sherrill, grand marshal 
of the parade. who conceived the idea and carried it through. It also contains 
a list of the organizations and trades which took part in the parade with a number 
of marchers representing each class. A total of 140,139 men and women partic- 
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ipated. The bankers and brokers of New York were well represented and had 
15,000 men in line. Another feature of the book is a specially prepared map show- 
ing the line of march which, through a series of key numbers, reveals the various 
points at which the different organizations assembled and fell into line. 

The booklet is a souvenir which should be most highly prized, not only by those 
who took part in this unusual exhibition of patriotism, but by anyone who is in 
the least interested in the idea which brought the parade into existence. 





ALL ABOARD THE MAGIC CARPET. 


The commercial adaptability of the movie is clearly demonstrated in the motion 
picture, entitled ‘‘All Aboard the ‘Magic Carpet’”’, which has recently been pro- 
duced by the Bankers’ Trust Company of New York and, under the supervision 
of that progressive institution, is now being shown to interested and appreciative 
audiences in towns and cities throughout the country. The film depicts the advan- 
tages gained by the tourist who is sufficiently wise to equip himself with American 
Bankers’ Association Travelers’ Cheques, before setting out on his travels. But 
it carries a plot which holds the interest of those who view the picture and alto- 
gether is a most enjoyable and instructive exhibition. Perhaps its chief adver- 
tising value lies in the fact that it entertains the spectators, all the while it is instruct- 
ing them in the benefit of A. B. A. Cheques. One cannot witness the film without 
acquiring knowledge of the fact that A. B. A cheques are a necessary part of the 
tourist outfit. And he acquires the knowledge in a manner so agreeable that he 
is not likely to forget. 

The Bankers’ Trust fully deserves the increase of business it is bound to get 
from this progressive enterprise. And it also deserves the extremely favorable 
comment which has appeared in the press. Furthermore, it deserves and no doubt 
will receive the gratitude of bankers throughout the country who have already 
used or expect to use this picture to their own advantage. 

It is estimated that 200,000 people have seen the picture although it has been in 
circulation only a few weeks. A number of banks have used the film during county 
fairs and conventions and at other times when the theatres are crowded. Several 
bankers report that since the exhibition of the film they have had many inquiries 
about ‘‘A. B. A.”” Cheques from those not previously interested. 








N. W. HALSEY & CO. BOND CIRCULAR. 


Under the title ‘‘Bonds Favored by Banks in 1915, N. W. Halsey & Co., of New 
York, is issuing a circular showing the price movement of public utility and railroad 
bonds during the year 1915, in which is indicated the safety and superior market 
stability of public utility bonds as well as the larger average yield from bonds of 
this class. Statistics gathered from reliable sources and carefully compiled and 
tabulated indicate that the average yield of public utility bonds from June, 1911, 
to June 1915, was 5.13% as against 4.40% for the railroad bonds. The price 
movement of the two classes of bonds during 1915 is graphically shown by a chart 
and another chart indicates the percentage of increase of municipal, railroad and 
public utility bonds held by banks from June, 1914, to June, 1915. The factors 
contributing the desirability of public utility bonds are the stability of earning 
power, the rapid growth of the population, business and wealth of the country, 
the higher average yield and the fact that the bankers of the country have stamped 
public utility bonds with their approval, as shown by the steady increase in the 
amount of their holdings of this class of security. Investors who wish to be assured 
of the two most important investment elements, safety and yield, will find much 
accurate and helpful information in this circular. 


<a ———_ 
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BROADWAY TRUST COMPANY A TWENTY-FIVE MILLION 
DOLLAR BANK. 


On May 23, 1916, the Broadway Trust Company of New York City had the 
satisfaction of seeing its deposits pass the twenty-five million dollar mark for the 
first time in the history of the institution. The following table, showing the amount 
of money on deposit in the bank at different periods since 1908, shows how con- 
sistent and steady has been the growth of its business. 


re ere ree ere ee eee $ 2,424,000 
OE a ee eer eer er 4,322,000 
I os ako. ink ee kien, Oa ORE aa aan a ee 5,150,000 
eI: <n. 50 Sn Kae a KS pe wEe od BS SESS ReaD ee aau 11,247,000 
SS 6. 55s wie Ab 66 Re ane ae Seige ocl 14,971,000 
EE. 54.459% 90 sd OASA Deeks oe eawkeses 16,213,000 
EL MEINE «1.0, i ano ans Ash ke tee aaa Se el 23,245,000 
ER ree en eM Cae pee Fm ME pm hat 25,431,000 


The above table shows an increase of more than two million dollars since the 
beginning of this year. Thisisdueto the fact that the company has placed upon 
its books 1,447 new accounts during that period of time with total initial deposits 
amounting to $2,911,000. More than 90% of this new business came to the bank 
from persons who were introduced by old customers, which bears strong testimony 
to the satisfactory service rendered by this bank to those who have business re- 
lations with it. The company now has its eye placed firmly upon the fifty-million 
dollar mark, a point it will not be long in reaching if its record in the past is any 
indication of what is to be expected of it in the future. 


PITTSBURGH COMMERCIAL CLUB. 

One of the principal organizations in Pittsburgh is the Pittsburgh Commercial 
Club. The foundation of the Club is found in the word ‘‘Hustle.’’ It was organized 
not for the purpose of weakening or discrediting any other organization, but for 
the purpose of doing constructive work only. Its founders saw the necessity for 
such work. They saw that the city had outgrown its garment of mediocrity; 
that it had even passed the stage called greatness in industrial, commercial and 
financial life; and they realized that something must be done to meet the neces- 
sities of a city which had become a supreme power in the world. 

The Pittsburgh Commercial Club was organized in October, 1913, with 97 
members. To-day it has 826 members, in the face of the fact that it has increased 
its dues from $10 to $25 a year. That healthy, substantial growth has been ac- 
complished because the first signers of the Club’s roll were men in whom the citizens 
of Pittsburgh had implicit confidence, and because their leader, Ira S. Bassett, 
was a man whom they could trust for indomitable push, untiring hustle, and un- 
questioned integrity. A strong factor in the Club is Mr. John F. Lent, the President. 

The fundamental object of the club was to create a huge machine for the purpose 
of properly advertising Pittsburgh as a great market in all the staple lines; to 
foster business integrity; to obtain equitable freight and passenger rates by river 
and rail, and to promote friendly relations among its members. In a word, it was 
organized and is maintained to build up Pittsburgh, and make it a bigger and 
better city in which to live. The Club’s success along these lines is best seen in 
its growth and membership and the splendid work it is constantly doing. 

Following are the Officers: 

John F. Lent, President Ira S. Bassett, Commissioner 
Howard J. Callahan, First Vice President C. F. Meeder, Treasurer 
James H. Johnston, Second Vice President Earl M. Leety, Cashier 








J. C. Kimes, Third Vice President J. T. Horner, Ass’t. to Commissioner 
H. A. Shaffer, Fourth Vice President A. J. Diebold, Honorary 
Rev. James E. Norcross, Historian Gen. F. J. Kress } Presidents 


Ado. rr 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the week ending June 12, 1915, and June 10, 1916, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year’ 


Loans and 


BANK 


Members of Federal 
Reserve Bank. 

Bank of N. Y. N. B. A.... 

Merchants National... .. 

Mechanics & Metals Nat. 

National City 

Chemical National 


Atlantic National 

Nat. Butchers & Drovers 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National....... 
Citizens Central Nat..... 
Market & Fulton Nat.... 
Importers’ & Traders Nat 
National Park.......... 


East River National 
Second National........ 
First National 

Irving National......... 
N. ¥. County National... 


Chase National 
Lincoln National 
Garfield National 
Fifth National 
Seaboard National 


Liberty National........ 
Coal & Iron National.... 
Union Exchange Nat.... 
Nassau Nat. Bank Bklyn 
Broadway Trust Co 


State Banks not 
Members of Federal 
Reserve Bank. 
Bankofthe Manhattan Co. 

Bank of America 
Greenwich 
rd a oo ras aie cick 
People’s 


Metropolitan Bank...... 
Corn Exchange Bank.... 
Bowery 

German American 

Fifth Avenue 


German Exchange 
Germania 

Bank of the Metropolis... 
West Side Bank 

N. Y. Produce Exchange. 
State Bank 


Discounts 
Average 
1915 


Loans and 
Discounts 
Average 


Legal Net 
Deposits 
Average 

1915 


$28,266,000 
23,495,000 
104,745,000 
320,010,000 
28,477,000 


9,492,000 
1,894,000 
68,469,000 
158,801,000 
39,167,009 


106,626,000 
23,119,000 
9,218,000 
26,939,000 
108,848,000 


2,066,000 
12,754,000 
128,392,000 
56.553,000 
9,535,000 


152,358,000 
15,477,000 
8,620,000 
4,576,000 
33,372,000 


37,760,000 
7,603,000 
10,284,006 
7,759,000 
15,798,000 


46,460,000 
29,688,000 
11,228,000 
4,726,000 
2,316,000 


10,052,000 
86,854,000 


3,646,000 
5,544,000 
13,090,000 
4,173,000 
12,751,000 
20,185,000 


Legal Net 
Deposits 
Average 

1916 


Deposits 
Per cent 


1) 
Inc. Dec. 


$32,525,000|15. 
128,960,000|23 . 
442.280,000|38. 

32,054,000]12. 


13,044,000/37. 


15,171,000/18. 
155,668,000)21 . 
76,600,000|35. 
10,224,000] 7. 
212,280,000|39. 
17,824,000|15. 
47,651,000/42. 
52,243,000|38. 
12,543,000|21 . 


21,747,000]37. 


47,796,000) 2. 
12,434,000)10. 


13,279,000|32. 
101,364,000}16 . 


25,795,000|27. 


1,833,528,0001$2,387,344,000 





